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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2010-0088]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/United States Citizenship and
Immigration Services—-012 Citizenship
and Immigration Data Repository
System of Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
newly established system of records
titled “Department of Homeland
Security/United States Citizenship and
Immigration Services—012 Citizenship
and Immigration Data Repository
System of Records” from certain
provisions of the Privacy Act.
Specifically, the Department exempts
portions of the “Department of
Homeland Security/United States
Citizenship and Immigration Services—
012 Citizenship and Immigration Data
Repository System of Records” from one
or more provisions of the Privacy Act
because of criminal, civil, and
administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective December 28, 2010.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Donald
K. Hawkins (202-272-8000), Privacy
Officer, U.S. Citizenship and
Immigration Services, 20 Massachusetts
Avenue, NW., Washington, DC 20529.
For privacy issues please contact: Mary
Ellen Callahan, Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DC 20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) United States
Citizenship and Immigration Service
(USCIS) published a notice of proposed
rulemaking in the Federal Register, 75
FR 54528, September 8, 2010, proposing
to exempt portions of the system of
records from one or more provisions of
the Privacy Act because of criminal,
civil, and administrative enforcement
requirements. The system of records is
the DHS/USCIS-012 Citizenship and
Immigration Data Repository (CIDR)
System of Records. The DHS/USCIS-
012 CIDR System of Records notice was
published concurrently in the Federal
Register, 75 FR 54642, September 8,
2010. Comments were invited on both
the Notice of Proposed Rulemaking
(NPRM) and System of Records Notice
(SORN).

Public Comments

DHS received six comments on the
NPRM. Of the six comments, one was
submitted in duplicate. No comments
were received on the SORN.

Three of the five original comments
received were generally in support of
the proposed rule. Two commentors
expressed opposition generally to DHS’
collection and use of personally
identifiable information (PII) for any
reason other than to investigate
individuals who may have violated the
law. The Privacy Act of 1974 permits a
federal agency, including DHS, to
collect information pertaining to
individuals provided that it has the
requisite statutory authority to do so.
The Privacy Act requires federal
agencies to publish in the Federal
Register a description denoting the type
and character of each system of records
that the agency maintains including the
authority, purpose, category of records,
and routine uses in order to make
agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which PII is put,
and to assist individuals to more easily
find such files within the agency. DHS
met these requirements with the
publication of the DHS/USCIS-012
CIDR SORN on September 10, 2010 in
the Federal Register. As noted in DHS/
USCIS-012 CIDR SORN, the authority to
collect information within CIDR is
§§101 and 103 of the Immigration and
Nationality Act, as amended (8 U.S.C.

1101 and 1103), and the regulations
issued pursuant thereto; § 451 of the
Homeland Security Act of 2002 (Pub. L.
107-296); E.O. 12958; E.O. 13356; E.O.
13388; and E.O. 12333.

In addition, as set forth in the DHS/
USCIS—012 CIDR SORN, the CIDR
system will not collect any new
information, but rather, is a mirror copy
of USCIS’s major immigrant and non-
immigrant benefits databases combined
into a single user interface and
presented in an updated, searchable
format on the classified network. This
system takes existing USCIS data and
recompiles them into a system for the
following three purposes: (1) Vetting
USCIS application information for
indications of possible immigration
fraud and national security concerns; (2)
detecting possible fraud and misuse of
immigration information or position by
USCIS employees, for personal gain or
by coercion; and (3) to respond to
requests for information (RFIs) from the
DHS Office of Intelligence and Analysis
(I&A) and/or the federal intelligence and
law enforcement community members
that are based on classified criteria.

After consideration of public
comments, the Department will
implement the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

m For the reasons stated in the preamble,
DHS amends Chapter I of Title 6, Code
of Federal Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
part 5, the following new paragraph
“53”:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

53. The DHS/USCIS-012 CIDR System of
Records consists of electronic and paper
records and will be used by DHS and its
components. The DHS/USCIS-012 CIDR
System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to the enforcement
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of civil and criminal laws; investigations,
inquiries, and proceedings thereunder;
national security and intelligence activities;
and protection of the President of the U.S. or
other individuals pursuant to Section 3056
and 3056A of Title 18. The DHS/USCIS-012
CIDR System of Records contains information
that is collected by, on behalf of, in support
of, or in cooperation with DHS and its
components and may contain PII collected by
other federal, state, local, tribal, foreign, or
international government agencies. The
Secretary of Homeland Security has
exempted this system from the following
provisions of the Privacy Act, subject to
limitations set forth in 5 U.S.C. 552a(c)(3);
(d); (e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(1); and (£)
pursuant to 5 U.S.C. 552a (k)(1) and (k)(2).
Exemptions from these particular subsections
are justified, on a case-by-case basis to be
determined at the time a request is made, for
the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting could also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements), and (f)

(Agency Rules) because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

Dated: December 14, 2010.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2010-32540 Filed 12-27-10; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2008-0060]

RIN 0579-AD13

Hass Avocados From Mexico;

Importation Into the Commonwealth of
Puerto Rico and Other Changes

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
fruits and vegetables to provide for the
importation of Hass avocados from
Mexico into Puerto Rico under the same
systems approach currently required for
the importation of Hass avocados into
all States of the United States from
Michoacan, Mexico. The systems
approach requirements include
trapping, orchard certification, limited
production area, trace back labeling,
pre-harvest orchard surveys for all pests,
orchard sanitation, post-harvest
safeguards, fruit cutting and inspection
at the packinghouse, port-of-arrival
inspection, and clearance activities.
This action will allow for the
importation of Hass avocados from
Michoacan, Mexico, into Puerto Rico
while continuing to provide protection
against the introduction of quarantine
pests. In addition, we are amending the
regulations to provide for the Mexican
national plant protection organization to
use an approved designee to inspect
avocados for export and to suspend
importation of avocados into the United
States from Michoacan, Mexico, only

from specific orchards or packinghouses
when quarantine pests are detected,
rather than suspending imports from the
entire municipality where the affected
orchards or packinghouses are located.
These changes will provide additional
flexibility in operating the export
program while continuing to provide
protection against the introduction of
quarantine pests.

DATES: Effective Date: December 28,
2010.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737—
1231; (301) 734—-0627.

SUPPLEMENTARY INFORMATION:

Background

Under the regulations in “Subpart—
Fruits and Vegetables” (7 CFR 319.56—1
through 319.56-50, referred to below as
the regulations), the Animal and Plant
Health Inspection Service (APHIS)
prohibits or restricts the importation of
fruits and vegetables into the United
States from certain parts of the world to
prevent plant pests from being
introduced into and spread within the
United States.

The requirements for importing Hass
avocados into the United States from
Michoacan, Mexico, are described in
§ 319.56—30. Those requirements
include pest surveys and pest risk-
reducing practices, treatment,
packinghouse procedures, inspection,
and shipping procedures.

On May 14, 2010, we published in the
Federal Register (75 FR 27225-27227,
Docket No. APHIS-2008-0060) a
proposal * to amend the regulations to:

¢ Allow the importation of Hass
avocados from Michoacan, Mexico, into
Puerto Rico, under the same conditions
required for importation into the 50
States;

e Provide for the Mexican national
plant protection organization (NPPO) to
use an approved designee to inspect
avocados for export; and

e Limit the scope of suspension of
export certification to the orchard or
packinghouse in which pests are found,
rather than the municipality in which
the orchard or packinghouse is located.

We solicited comments concerning
our proposal for 60 days ending July 13,
2010. We received four comments by
that date. They were from associations
of avocado producers and
representatives of State and foreign

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2008-0060.


http://www.regulations.gov/fdmspublic/component/main?main=DocketDetail&d=APHIS-2008-0060
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governments. They are discussed below
by topic.

General Comments

One commenter stated that invasive
pests are one of the foremost challenges
for California avocado growers and that
research has definitively shown that
some of the most pernicious avocado
pests presently found in California
originated in Mexico and Central
America. This commenter stated that
growers are apprehensive about any
modification of export protocols that
shifts risk to the domestic producer, and
the commenter characterized the
proposed rule as an example of such
risk-shifting.

The commenter did not specify which
pernicious avocado pests prompted this
concern. The regulations in § 319.56—30
set out a systems approach designed to
mitigate the risk of introducing
quarantine pests via the importation of
Hass avocados from Mexico into the
United States. By any measure, the
systems approach has been successful at
this goal. In 9 years of fruit cutting and
inspection of Hass avocados imported
from Mexico, over 28 million fruit were
examined (20.2 million in the orchards,
7.2 million in packinghouses, and
602,490 at border inspection ports) for
pests. Twice, the quarantine pest
Contrachelus perseae was found, both
times in backyard avocados that would
not have been eligible to be exported to
the United States. Both outbreaks of this
pest were eradicated. All other avocados
from this export program have been
found to be free of quarantine pests.
There is no evidence that the
importation of Hass avocados from
Mexico has resulted in the introduction
of quarantine pests into the United
States.

The proposed changes are minor
updates designed to provide additional
flexibility in operating the export
program while continuing to provide
protection against the introduction of
quarantine pests.

Allowing the Importation of Hass
Avocados From Mexico Into Other U.S.
Territories

We did not receive any comments
expressing concern about allowing the
importation of Hass avocados from
Mexico into Puerto Rico. However, one
commenter requested that we eliminate
all restrictions on the importation and
distribution of Hass avocados to the U.S.
territories as well. The commenter
stated that, unless there is a sound
scientific reason to ban Mexican Hass
avocados from being distributed into the
U.S. territories, APHIS should allow the
trade, whether or not there has been a

formal diplomatic request to lift this
trade barrier. The commenter stated that
the Plant Protection Act (7 U.S.C. 7701
et seq.) clearly considers the territories
to be part of the United States.

The commenter noted that Hass
avocados produced in California, Chile,
New Zealand, and the Dominican
Republic can all be imported or moved
interstate to the U.S. territories without
any additional safeguards or other
mitigations for known pests. The
commenter stated that if APHIS were to
maintain such restrictions on Mexican
Hass avocados without a scientific
justification, it would risk violating the
nondiscrimination provisions of the
World Trade Organization’s Agreement
on the Application of Sanitary and
Phytosanitary Measures and the
comparable provisions of the North
American Free Trade Agreement.

Finally, the commenter stated,
maintaining a trade restriction may trap
unwary U.S. or Mexican produce
handlers who are consolidating
shipments of produce to the territories.

The commenter also stated that, if the
commenter’s proposed change was
adopted, it would be appropriate to
eliminate box markings for restricted
distribution, as the extremely small
markets in the U.S. territories would not
justify the expensive and burdensome
box marking and storage arrangements
that would be necessary for packers,
importers, and marketers, nor the
potential compliance costs incurred by
APHIS.

Section 319.56—1 prohibits the
importation of all fruits or vegetables
except as provided in the regulations.
We only allow the importation of fruits
or vegetables after conducting an
analysis of the pest risk associated with
the importation of said fruits or
vegetables. As noted in the commodity
import evaluation document we made
available to the public along with the
proposed rule, the risks associated with
the importation of Hass avocados from
Mexico to U.S. territories have not been
analyzed. Therefore, we will not allow
such importation until an analysis is
completed. The differing pest situations
in each of the territories require us to
conduct separate analyses regarding the
importation of Hass avocados from
Mexico into each territory.

Hass avocados produced in California
have historically been allowed to move
freely within the United States, which,
as the commenter notes, clearly
includes the territories; we expect that
any pests associated with the interstate
movement of avocados from California
would have been introduced into the
territories long ago. The risk analyses for
the importation of Hass avocados from

Chile, New Zealand, and the Dominican
Republic all included analysis specific
to the territories.

As the importation of most fruits and
vegetables is prohibited under § 319.56—
1, we ask that foreign governments
interested in exporting fruits and
vegetables to the United States, or to
new areas within the United States,
make formal requests to do so, so that
we can prioritize our risk analysis
activity. If we receive a formal request
to analyze the risks associated with the
importation of Hass avocados from
Mexico into the U.S. territories, we will
consider it.

With respect to the commenter’s
concern regarding produce handlers, for
consignments imported into the 50
States and Puerto Rico, we will include
as a condition of the import permit a
prohibition on moving the avocados to
any U.S. territory. In the past, we have
found such restrictions to be effective at
preventing the unauthorized interstate
movement of fruits and vegetables. As
part of allowing the importation of Hass
avocados from Mexico into Puerto Rico,
we proposed to remove the requirement
for marking boxes to indicate limitations
on their distribution from paragraph
(c)(3)(vii) of § 319.56—30 for that reason.

However, we are not removing the
remaining box marking requirements in
paragraph (c)(3)(vii), which require the
avocados to be packed in boxes or crates
that are clearly marked with the identity
of the grower, packinghouse, and
exporter. This information is necessary
in case we need to conduct traceback on
Hass avocados imported from Mexico.

Use of an Approved Designee To Inspect
Avocados for Export

The regulations in § 319.56—
30(c)(3)(iv) require samples of Hass
avocados produced in Michoacan,
Mexico, to be selected, cut, and
inspected by the Mexican NPPO and
found free from pests. We proposed to
amend that paragraph to provide for
avocados to be selected, cut, and
inspected by either the Mexican NPPO
or its approved designee. We stated that
the use of approved designees in
situations such as this is consistent with
the International Plant Protection
Convention’s International Standard for
Phytosanitary Measures (ISPM) No. 20,2
which, among other things, describes a
system that NPPOs may use to authorize
other government services, non-
governmental organizations, agencies, or

2To view this and other ISPMs on the Internet,
go to http://www.ippc.int/ and click on the
“Adopted Standards” link under the “Core
activities” heading.


http://www.ippc.int/
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persons to act on their behalf for certain
defined functions.

One commenter supported this
change, but stressed the importance of
reviewing the criteria that will be
utilized by the Mexican NPPO to choose
a designee for these purposes. Another
commenter noted that ISPM No. 20
states that, for the use of approved
designees, the ISPM guidelines state
that “operational procedures” are
required and that “procedures should be
developed for the demonstration of
competency and for audits, corrective
actions, system review and withdrawal
of authorization.” This commenter
recommended that APHIS require the
Mexican NPPO to provide detailed
procedures consistent with ISPM No. 20
before making this change. The
commenter also recommended that the
regulations indicate that APHIS retains
the right to conduct periodic audits to
verify that the procedures, once
implemented, are being properly
performed by the NPPQO’s designee.

We will review and approve the
Mexican NPPO’s procedures for
approving designees to select, cut, and
inspect fruit before the Mexican NPPO
begins using approved designees. The
specific process by which this takes
place will be detailed in the workplan
that the Mexican NPPO provides to
APHIS annually. APHIS must approve
the workplan. For that reason, it is not
necessary to delay changing the
regulations in order to ensure that
APHIS can review and approve the
Mexican NPPO’s procedures for
approving designees. With respect to the
second commenter’s other
recommendation, the introductory text
of paragraph (c) of § 319.56—30 already
indicates that APHIS will be directly
involved with the NPPO in the
monitoring and supervision of activities
carried out under §319.56—30. This
would include monitoring the
procedures for approving designees.

Two commenters recommended that
we allow the Mexican NPPO to use
approved designees for the pest surveys
and trapping required in paragraph
(c)(1) of §319.56—30. The commenters
stated that there may be many highly
qualified entomologists or other experts
in the private sector that would be
available for contracting with the
Mexican NPPO to carry out
phytosanitary tasks in the avocado
orchards.

These commenters suggested that we
amend the introductory text of
paragraph (c), which currently indicates
that personnel carrying out tasks
required in paragraph (c) must be
“hired, trained, and supervised by the
Mexican NPPO,” to indicate that it

allows the use of accredited inspectors
to perform these tasks.

It was necessary to amend paragraph
(c)(3)(iv) in order to accommodate the
use of approved designees because that
paragraph specifically required the
Mexican NPPO to select, cut, and
inspect fruit. However, the requirement
that personnel who perform tasks
required in paragraph (c) of § 319.56-30
be hired, trained, and supervised by the
Mexican NPPO does not mean that
those personnel have to be employees of
the Mexican NPPO; they can be hired as
contractors, provided that they are
trained and supervised by the Mexican
NPPO, and provided that they operate
in accordance with the various
procedures described in ISPM No. 20.
Thus, the regulations already
accommodate the use of approved
designees for these functions. We
appreciate the opportunity to clarify this
point.

Limiting the Scope of Suspension of
Export Certification

Paragraph (e) of § 319.56—30 sets out
the procedures that are followed when
a pest is detected in the surveys and
inspections required in paragraph (c).
Under paragraph (e)(1), when avocado
seed pests other than the avocado stem
weevil Copturus aguacatae (Heilipus
lauri, Conotrachelus aguacatae, C.
perseae, or Stenoma catenifer) are
detected during semiannual pest
surveys, orchard surveys, packinghouse
inspections, or other monitoring or
inspection activities, the entire
municipality in which the pests are
discovered loses its pest-free
certification and avocado exports from
that municipality are suspended.
However, our regulations in paragraphs
(e)(2) and (e)(3) call for the suspension
of the export certification of individual
orchards and packinghouses where the
avocado stem weevil, Copturus
aguacatae, is detected, rather than for
the suspension of the export
certification of the entire municipality.
Based on our experience with the
avocado seed pests in the Mexican Hass
avocado export program, we proposed
to replace paragraphs (e)(1) through
(e)(3) of §319.56—30 with a new
paragraph (e) stating that suspension of
avocado shipments applies to orchards
or packinghouses within a municipality
when H. lauri, C. aguacatae, C. perseae,
Copturus aguacatae, or S. catenifer are
detected.

One commenter stated that APHIS
should establish a buffer zone with a
radius of at least 1 square mile from the
specific site where an avocado seed pest
is detected. The commenter added that
orchards encompassed in part or in their

entirety by this buffer zone should be
suspended from the avocado export
program until the pests of concern have
been eradicated. To support this
position, the commenter cited recent
research conducted in Guatemala by Dr.
Mark Hoddle, an entomologist at the
University of California, Riverside,
which has shown that S. catenifer are
vigorous fliers that commence flight at
dusk and continue on and off until
dawn. The commenter quoted a
personal communication from Dr.
Hoddle stating that it is highly likely
that S. catenifer flies more than 100
meters in one night. The study from
which this figure was derived measured
flight distances between release points
and pheromone traps designed to lure
male avocado seed moths. The
commenter stated that this distance is
almost certainly different for females,
which are likely to fly even farther, if
necessary, to locate a site suitable for
egg-laying; this assertion was based on
a personal communication from Dr.
Jocelyn Millar, also an entomologist at
the University of California, Riverside.
The commenter further stated that
various moth species have been
documented to fly “at least several
kilometers” to locate pheromone
sources, citing Hoddle, M.S., et al.,
“Field optimization of the sex
pheromone of Stenoma catenifer
(Lepidoptera: Elachistidae): Evaluation
of lure types, trap height, male flight
distances, and number of traps needed
per avocado orchard for detection,”
scheduled for publication in an
upcoming issue of the Bulletin of
Entomological Research.

Another commenter, supporting the
change we proposed, cited a Web site
presented by Dr. Hoddle 3 that states
that the flight of S. catenifer when
released from vials ranged between 3
and 12 meters; those moths invariably
sought refuge in nearby fallen leaves
and other debris. The commenter also
stated that the original pest risk
assessment for the importation of Hass
avocados year-round and into all 50
States, prepared in 2004, contained an
appendix confirming the limited
mobility of the seed pests other than S.
catenifer.

We appreciate the commenters
submitting additional information about
S. catenifer. In citing Dr. Hoddle’s Web
site, the second commenter did not
mention that the flights of 3 to 12 meters
occurred when S. catenifer was released
during the day (specifically, at 2 p.m.).
As discussed by the first commenter, S.
catenifer has been shown to fly longer

3 http://www.biocontrol.ucr.edu/Stenoma/
Stenoma.html.
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distances at night in at least some
circumstances.

However, the evidence from Dr.
Hoddle’s studies regarding S. catenifer’s
mobility in Guatemala may not
necessarily be relevant to its mobility in
Mexico. S. catenifer is known to
respond to changes in climate;
Guatemala’s is a hot climate with
periodic shifts from wet to dry seasons,
while the province of Michoacan is
drier and cooler.

More importantly, conducting the
Mexican Hass avocado export program
has given us extensive information
about how H. lauri, C. aguacatae, C.
perseae, Copturus aguacatae, and S.
catenifer behave in commercial Hass
avocado production in Michoacan. As
noted earlier, only twice has any one of
these pests been found, both times in
backyard avocados that would not have
been eligible to be exported to the
United States, and none of the
quarantine pests identified in the 2004
pest risk assessment (including the seed
pests at issue here) have been found in
avocados presented for importation into
the United States.

The information provided by the first
commenter does not change our
conclusion, based on years of evaluation
of the effectiveness of the systems
approach used to mitigate pests in
approved municipalities, that the
mobility of avocado seed pests,
including S. catenifer, creates no greater
risk of their avoiding detection than the
mobility of the avocado stem weevil,
and that the same scope of export
suspension should apply to avocado
seed pests and the stem weevil. Given
our years of experience with surveying
and inspecting for these pests in
Michoacan, we have determined that
the proposed changes are appropriate.

As noted in the proposed rule, if
avocado seed pests are present in places
of production close to a place of
production in which an avocado seed
pest is found, the required surveys
would find it in those nearby places of
production, and we would suspend
those places of production as well. The
entire municipality would be suspended
if the pests were detected in all places
of production within that municipality.

In addition, if circumstances were to
change, and S. catenifer or any of the
other seed pests were to suddenly begin
infesting commercially produced
avocado fruit across wide distances, our
surveys and inspections would find the
pest, and we would make any necessary
adjustments to the program or suspend
it while we determined appropriate
mitigations for the pests.

One commenter stated that
suspension of orchards and

packinghouses when a pest is found can
and should be based on the scientific
evidence of the biology of the particular
pest and its known mobility at various
stages. Such suspensions should be no
greater than scientifically necessary to
protect against exported avocados being
a pathway for infestations.

The changes in this final rule limit
suspension to the orchard or
packinghouse where a pest is found. If
the commenter is recommending
suspending only portions of an orchard
or packinghouse when a pest of
particularly low mobility is found in the
orchard or packinghouse, we would not
consider that operationally feasible,
since avocados and pests may be moved
around freely within orchards or
packinghouses.

One commenter stated that, from the
inception of the export program, APHIS
has based its assumptions about S.
catenifer and other seed pests on the
results of fruit cutting. The commenter
stated that small larvae of these pests
may easily be overlooked in fruit that,
in all respects, appears uninfested or
damage-free. Consequently, the
commenter stated, orchard surveys that
rely on fruit cutting should not inform
APHIS’ decisionmaking on the mobility
of avocado seed pests.

We disagree with the commenter.
Inspection using fruit cutting is an
effective mitigation for these pests.
Avocado fruit discolor immediately
when larvae bore tunnels in the fruit,
meaning that damage can be easily
detected in cut fruit. Inspection has
served as an effective mitigation thus far
in preventing the introduction of these
pests into the United States, even given
the great volumes of Hass avocados that
have been imported since the beginning
of the program.

Other Issues

One commenter recommended that
we remove paragraphs (f) and (h) from
§ 319.56-30, as paragraph (f) relates to
restrictions that have been removed
from the regulations and paragraph (h)
is duplicated by paragraph (g).

We agree. In a final rule published in
the Federal Register on October 29,
2010 (75 FR 66643—-66644, Docket No.
APHIS-2008-0016), we made these
changes, although we removed
paragraph (g) rather than paragraph (h).

That final rule also revised paragraph
(c)(3)(vii) to accommodate the use of
bulk shipping bins for Hass avocados
from Mexico and to remove outdated
restrictions. That paragraph has also
contained the box marking requirements
reflecting the prohibition on importing
Hass avocados from Mexico into Puerto
Rico or the U.S. territories. We had

proposed to remove the last two
sentences of the paragraph, which
contained the box marking requirement
and the outdated restrictions; instead,
this final rule specifically removes the
box marking requirement.

One commenter stated that the
administrative instructions found in 7
CFR 352.29 were published to support
and maintain the former shipping
restrictions on Mexican Hass avocados,
which were removed several years ago.
This commenter stated that there are no
longer any restrictions on moving
Mexican avocados through the United
States. The commenter stated that these
administrative instructions no longer
serve any valid purpose and should be
eliminated to avoid confusion by the
public.

The commenter misunderstands the
scope and purpose of § 352.29, which
regulates the movement of all avocados
from anywhere in Mexico through the
United States, rather than the
importation of avocados into the United
States. The regulations in § 319.56—30
allow only Hass variety avocados from
the State of Michoacan to be imported
into the United States. However, when
exporting to countries other than the
United States, Mexican producers and
exporters may wish to move avocados of
other varieties or from other areas of
Mexico through the United States before
the avocados arrive at their ultimate
destination, in order to use U.S. ports of
export. The provisions in § 352.29 allow
such transit to occur safely.

One commenter presented extensive
information on the use of sex
pheromones to lure and trap S. catenifer
and recommended that we work with
the Mexican NPPO to deploy
pheromone traps for monitoring and
detection purposes in Michoacan.

We appreciate the commenter
updating us on the progress of this
research. We will review the
information submitted and consider
whether to incorporate pheromone
trapping into the Mexican Hass avocado
export program. If we determine that
requiring such trapping would be
useful, we will publish a proposed rule
and take public comment on the use of
pheromone trapping.

One commenter complimented the
NPPO of Peru on its cooperation in
researching S. catenifer and
recommended that we encourage and
facilitate a level of cooperation between
California scientists and the Mexican
NPPO comparable to the level of
cooperation those scientists receive
from the NPPO of Peru.

We support the Mexican NPPO
working with private collaborators on
managing quarantine pest problems. As
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members of the North American Plant
Protection Organization, APHIS and the
Mexican NPPO share a commitment to
controlling and eliminating quarantine
pest populations. We will continue to
encourage collaboration with private
groups should opportunities arise.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

Immediate implementation of this
rule is necessary to provide relief to
those persons who are adversely
affected by restrictions we no longer
find warranted. The shipping season for
Hass avocados from Mexico is year-
round. Making this rule effective
immediately will allow interested
producers and others in the marketing
chain to benefit from these changes.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Puerto Rico has a relatively small
avocado industry, importing most of its
supply from the Dominican Republic. In
2007, 737 Puerto Rican farms harvested
avocados, a significant decrease from
the 1,217 farms reported in 2002, and
suggesting an increasing reliance on
imports. Most, if not all, of these farms
are small. Most avocados grown in
Puerto Rico, as in the rest of the
Caribbean and in Florida, are not Hass
variety but larger, smooth-skinned
varieties.

We expect this rule to primarily result
in increased import competition. Any

impacts for Puerto Rico’s small entities
will depend in part upon the extent to
which Hass avocados imported from
Mexico substitute for the larger, smooth-
skinned varieties produced
domestically. Avocado imports from
Mexico will directly compete with Hass
avocados that may be shipped from
California.

Other amendments included in this
rule provide for the Mexican NPPO to
use an approved designee to inspect
avocados for export, and when seed
pests are detected, for suspension of
avocado imports from specific orchards
or packinghouses rather than from the
entire municipality where the affected
orchards or packinghouses are located.
These changes will benefit U.S. entities
generally by facilitating the inspection
process in Mexico and minimizing
import disruptions and reductions due
to pest detections.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows Hass avocados
to be imported into Puerto Rico from
Michoacan, Mexico. State and local
laws and regulations regarding Hass
avocados imported under this rule will
be preempted while the fruit is in
foreign commerce. Fresh fruits are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.56—-30 is amended as
follows:

m a. By revising paragraph (a)(2) to read
as set forth below.

m b. In paragraph (c)(3)(iv), by adding
the words “or its approved designee”
after the word “NPPQ”.

m c. In paragraph (c)(3)(vii), by removing
the words “, and with the statement “Not
for importation or distribution in Puerto
Rico or U.S. Territories.”” and adding a
period in their place.

m d. By revising paragraph (e) to read as
set forth below.

§319.56-30 Hass avocados from
Michoacan, Mexico.
* * * * *

(a) * *x %

(2) Shipping restrictions. The
avocados may be imported into and
distributed in all States and in Puerto
Rico, but not in any U.S. Territory.

* * * * *

(e) Pest detection. If any of the
avocado pests Heilipus lauri,
Conotrachelus aguacatae, C. perseae,
Copturus aguacatae, or Stenoma
catenifer are detected during the
semiannual pest surveys in a
packinghouse, certified orchard or areas
outside of certified orchards, or other
monitoring or inspection activity in the
municipality, the Mexican NPPO must
immediately initiate an investigation
and take measures to isolate and
eradicate the pests. The Mexican NPPO
must also provide APHIS with
information regarding the circumstances
of the infestation and the pest risk
mitigation measures taken. Orchards
affected by the pest detection will lose
their export certification immediately,
and avocado exports from that orchard
will be suspended until APHIS and the
Mexican NPPO agree that the pest
eradication measures taken have been
effective.

* * * * *

Done in Washington, DC, this 21st day of
December 2010.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-32589 Filed 12-27-10; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Part 585
[Docket No. OTS—2010-0036]
RIN 1550-AC14

Prohibited Service at Savings and
Loan Holding Companies;
Reinstitution of Expiration Date of
Temporary Exemption

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Final rule.

SUMMARY: OTS is revising its rules
implementing section 19(e) of the
Federal Deposit Insurance Act (FDIA),
which prohibits any person who has
been convicted of any criminal offense
involving dishonesty, breach of trust, or
money laundering (or who has agreed to
enter into a pretrial diversion or similar
program in connection with a
prosecution for such an offense) from
holding certain positions with respect to
a savings and loan holding company
(SLHQ). Specifically, OTS is
reinstituting and extending the
expiration date of a temporary
exemption granted to persons who held
positions with respect to a SLHC as of
the date of the enactment of section
19(e). The reinstituted and revised
expiration date for the temporary
exemption is December 31, 2012.

DATES: Effective Date: The final rule is
effective on December 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Donna Deale, Director, Holding
Companies and International Activities,
Examinations, Supervision and
Consumer Protection, (202) 906—7488,
Marvin Shaw, Senior Attorney,
Regulations and Legislation Division,
(202) 906-6639, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: On May 8,
2007, OTS published an interim final
rule adding 12 CFR part 585. This new
part implemented section 19(e) of the
FDIA, which prohibits any person who
has been convicted of any criminal
offense involving dishonesty, breach of
trust, or money laundering (or who has
agreed to enter into a pretrial diversion
or similar program in connection with a
prosecution for such an offense) from
holding certain positions with a SLHC.
Section 19(e) also authorizes the
Director of OTS to provide exemptions
from the prohibitions, by regulation or
order, if the exemption is consistent
with the purposes of the statute.

The interim final rule described the
actions that are prohibited under the
statute and prescribed procedures for
applying for an OTS order granting a
case-by-case exemption from the
prohibition. The rule also provided
regulatory exemptions to the
prohibitions, including a temporary
exemption for persons who held
positions with respect to a SLHC on
October 13, 2006, the date of enactment
of section 19(e). This temporary
exemption expired on September 30,
2010, unless a case-by-case exemption
was filed prior to that expiration date.?

OTS has decided to reinstitute the
temporary regulatory exemption, with a
new expiration date of December 31,
2012. OTS notes that the reinstituted
regulatory exemption applies from
October 13, 2006 until December 31,
2012 and includes the period after
October 1, 2010 until today. Given that
this reinstitution of the temporary
exemption will reduce needless
disruptions of SLHC operations, OTS
has concluded that reinstituting the
exemption is consistent with the
purposes of section 19(e) of the FDIA.

Regulatory Findings
Notice and Comment and Effective Date

For the reasons set out in the interim
final rule,2 OTS has concluded that:
notice and comment on this extension
are unnecessary and contrary to the
public interest under section 552(b)(B)
of the Administrative Procedure Act
(APA); there is good cause for making
the extension effective immediately
under section 553(d) of the APA; and
the delayed effective date requirements
of section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (CDRIA) do
not apply.

Regulatory Flexibility Act

For the reasons stated in the interim
final rule,® OTS has concluded that this
rule does not require an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), and that this rule
should not have a significant impact on
a substantial number of small entities,
as defined in the RFA.

Paperwork Reduction Act

OTS has determined that this rule
does not involve a change to collections
of information previously approved

1This temporary exemption originally was
initially scheduled to expire on September 5, 2007.

OTS has extended the expiration date several times,

most recently to September 30, 2010 (74 FR 14457).
272 FR at 25953.
372 FR at 25953-54.

under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.)

Unfunded Mandates Act of 1995

For the reasons stated in the interim
final rule,* OTS has determined that
this rule will not result in expenditures
by state, local, and tribal governments,
in the aggregate, or by the private sector,
of more than $100 million in any one
year.

Executive Order 12866

OTS has determined that this rule is
not a significant regulatory action under
Executive Order 12866.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (12 U.S.C. 4809) requires the
Agencies to use “plain language” in all
final rules published after January 1,
2000. OTS believes that the final rule is
presented in a clear and straightforward
manner.

List of Subjects in 12 CFR Part 585

Administrative practice and
procedure, Holding companies,
Reporting and recordkeeping
requirements, Savings associations.

Authority and Issuance

m For the reasons in the preamble, OTS
is amending part 585 of chapter V of
title 12 of the Code of Federal
Regulations as set forth below:

PART 585—PROHIBITED SERVICE AT
SAVINGS AND LOAN HOLDING
COMPANIES

m 1. The authority citation for 12 CFR
part 585 continues to read as follows:

AuthOI‘ity: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, and 1829(e).

m 2. Amend § 585.100(b)(2) introductory
text to read as follows:

§585.100 Who is exempt from the
prohibition under this part?
* * * * *

* x %

(b) Temporary exemption.

(2) This exemption expires on
December 31, 2012, unless the savings
and loan holding company or the person
files an application seeking a case-by-
case exemption for the person under
§585.110 by that date. If the savings and
loan holding company or the person
files such an application, the temporary

exemption expires on:
* * * * *

Dated: December 21, 2010.

472 FR at 25954.
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By the Office of Thrift Supervision.

John E. Bowman,

Acting Director.

[FR Doc. 2010-32637 Filed 12—27-10; 8:45 am]
BILLING CODE P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701, 708a, and 708b
RIN 3133—-AD40

Fiduciary Duties at Federal Credit

Unions; Mergers and Conversions of
Insured Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is issuing final
amendments to its regulations covering
several related subjects. The final rule
documents and clarifies the fiduciary
duties and responsibilities of Federal
credit union (FCU) directors. The final
rule amends NCUA'’s indemnification
regulation limiting indemnification of
FCU officials and employees for liability
arising from improper decisions that
affect the fundamental rights of credit
union members, and makes conforming
changes to the standard FCU and
corporate credit union bylaws. In
addition, the final rule adds new
provisions establishing the procedures
for insured credit unions merging into
banks. The final rule also amends some
of NCUA'’s existing regulatory
procedures applicable to insured credit
union mergers with other credit unions,
conversions to mutual savings banks
(MSBs), and termination of share
insurance.

DATES: This rule is effective January 27,
2011.

FOR FURTHER INFORMATION CONTACT: Paul
Peterson, Associate General Counsel;
Elizabeth Wirick, Staff Attorney; or
Jacqueline Lussier, Staff Attorney;
Office of General Counsel, at the
National Credit Union Administration,
1775 Duke Street, Alexandria, Virginia
22314-3428 or telephone (703) 518—
6540.

SUPPLEMENTARY INFORMATION:

I. Background

On March 18, 2010, the NCUA Board
issued a Notice of Proposed Rulemaking
(NPR or Proposal) to amend parts 701,
708a, and 708b of NCUA'’s rules. 75 FR
15574 (March 29, 2010).

The Proposal would have:

e Added a new § 701.4 clarifying the
authorities and duties of FCU directors

in managing the affairs of their credit
unions and revising § 701.33 limiting
indemnification of FCU officials and
employees for liability arising from
improper decisions that affect the
fundamental rights of credit union
members.

¢ Revised the existing provisions of
Part 708a on insured credit union to
MSB conversions.

e Added a new subpart C to Part 708a
setting forth procedural and substantive
requirements for converting an insured
credit union to a bank by merger.

¢ Revised the existing provisions of
Part 708b on insured credit union
mergers with other credit unions and
the termination of Federal share
insurance.

The public comment period for the
NPR closed on May 28, 2010. NCUA
received comments from 40 commenters
including ten Federal and State credit
unions, 16 credit union trade
organizations (which included 13 State
credit union leagues), one State credit
union regulators’ association, six law
firms, two credit union consultants, an
individual credit union member, an
election teller, a private deposit insurer,
an association representing the interests
of converting credit union members,
and one bank trade association. The
most significant comments on each part
of the Proposal are discussed in the
following section-by-section analysis of
the revisions in this final rule.

II. Section-by-Section Analysis

A. Duties of Federal Credit Union
Boards of Directors (§ 701.4)

The Proposal included a new § 701.4,
titled “General authorities and duties of
Federal credit union boards of
directors.”

Sec. 701.4(a) Management of a Federal
Credit Union

Proposed paragraph (a) provided that
the management of each Federal credit
union is vested in its board of directors,
and that while a Federal credit union
board of directors may delegate the
execution of operational functions to
Federal credit union personnel, the
ultimate responsibility of each Federal
credit union’s board of directors for that
Federal credit union’s management is
non-delegable. The language of the
proposal mirrors the duties of the
Federal Home Loan Bank directors, as
expressed in a rule promulgated by the
Federal Housing Finance Agency
(FHFA). 12 CFR 917.2(b)(1).

Some commenters stated that NCUA
should clarify that while an FCU’s board
of directors has the ultimate
responsibility for the management of the

credit union, this responsibility does
not include day-to-day management.
One commenter said that NCUA should
withdraw the language in the second
sentence of proposed paragraph (a)
making the board’s ultimate
responsibility for the credit union’s
management non-delegable. This
commenter stated the FCU Act vests the
management of each FCU in the board
of directors, but it does not prohibit the
board from delegating the management
of the credit union. The commenter
further stated that since an FCU’s board
is composed primarily of unpaid
volunteers the board of directors should
be allowed to delegate the management
to compensated executives. The
commenter recommended NCUA
substitute language that the board of
directors provides the general direction
for the credit union, which would better
reflect the policy-making role of the
board.

The NCUA Board agrees that
paragraph (a) should more closely track
the language of section 113 of the FCU
Act, which employs the language
“general direction and control.”
Accordingly, the final rule substitutes
“general direction and control” for
“management.” This amendment clarify
that the directors do not actually
manage the credit union. The board of
directors, however, may not and cannot
delegate its ultimate statutory
responsibility for the proper
management of the credit union.

Sec. 701.4(b) Duties of Federal Credit
Union Directors

Proposed paragraph (b) set forth the
fiduciary duties of FCU directors. It
charged each director to:

e Carry out his or her duties as a
director in good faith, in a manner
reasonably believed to be in the best
interests of the membership of the FCU,
and with such care, including
reasonable inquiry, as an ordinarily
prudent person in a like position would
use under similar circumstances
(paragraph (b)(1));

e Administer the affairs of the FCU
fairly and impartially and without
discrimination in favor of or against any
particular member (paragraph (b)(2));

¢ Understand the FCU’s balance sheet
and income statement and ask, as
appropriate, substantive questions of
management and the internal and
external auditors (paragraph (b)(3)); and

e Direct the operations of the FCU in
conformity with the requirements set
forth in the Federal Credit Union Act,
the NCUA’s regulations, other
applicable law, and sound business
practices (paragraph (b)(4)).
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Proposed paragraph (b)(1) stated that
the directors have a fiduciary duty to act
in the best interests of credit union
members, particularly in connection
with matters affecting the fundamental
rights of members, such as mergers and
conversions. A few commenters
objected to the statement in (b)(1) that
directors owe fiduciary rights to
members and asserted that because
members have little right to the equity
in their credit unions, credit union
members resemble customers of other
depository institutions more than
shareholders in corporations. Other
commenters stated that the duties of the
board of directors run first to the credit
union and not to the members
individually or collectively.

These views are wrong from both a
philosophical and legal standpoint. As
stated in the preamble to the NPR, the
NCUA Board is particularly concerned
about assertions that the members of a
credit union do not own the credit
union, or that the duties of the directors
do not flow to the members but, rather,
flow in some amorphous way only to
the institution. A lack of focus on the
interests of the members makes it easier
for officials and management to make
decisions that benefit themselves
personally, even if those decisions are
not necessarily in the best interests of
the membership as a whole.?

The Board cannot emphasize enough
that the members own an FCU and that
directors of an FCU must consider the
interests of the membership as a whole,
and put those interests first, when
making decisions that affect the credit
union. Accordingly, the NCUA Board is
revising the final paragraph (b)(1) of
§701.4 of the Proposal to emphasize
that each FCU director must carry out
his or her duties in a manner the
director believes to be in the best
interests of the membership of the credit
union as a whole.

One commenter was concerned that a
focus on the membership as a whole
might keep an FCU from developing
new branches or ATMs because some
members would be closer to the new
branch or ATM and might find the new
facility more convenient to use than
other members. The Board recognizes
that in the short term some members
may benefit geographically from an
FCU’s expansion plans. Such marginal
geographical benefits, or other marginal
access benefits, will not by themselves
cause an FCU expansion to violate the
fiduciary duties of an FCU’s Board.

One commenter suggested that there
might be a difference between the short
term interests of credit union members

1See 75 FR 15574, 15575 (Mar. 29, 2010).

and their long term interests. In the
unusual situation where there might be
such a perceived conflict, the board of
directors should, as part of its due
diligence, carefully define the perceived
conflict, weight the competing short and
long term interests, make a choice based
on the greatest needs of the members,
and explain the board’s choice.
Proposed paragraph (b)(1) required FCU
directors to carry out their duties with
the care an ordinarily prudent person in
a like position would use under similar
circumstances. This language was based
in part on Model Business Corporation
Act (MBCA) § 8.30, titled “Standards of
Conduct for Directors.” Some
commenters recommended updating the
italicized phrase to omit the words
“ordinarily prudent” so as to use a 1998
change to § 8.30 of the MBCA
employing the language “with the care
that a person in a like position would
reasonably believe appropriate.” 2 These
commenters believe the words
“ordinarily prudent” heighten the risk of
litigation.

The NCUA Board does not agree with
the commenters. The ordinarily prudent
person formulation has been adopted by
41 States while the newer MBCA
language has been adopted by only six
States.? In addition, the proposed
language mirrors the current standard
applicable to directors of the Federal
Home Loan Banks as set forth in 12 CFR
917.2(b)(1). Accordingly, the final rule
retains the traditional formulation for a
director’s standard of care—“with the
care an ordinarily prudent person in a
like position would use.”

Proposed paragraph (b)(2) required
that the directors administer the affairs
of the Federal credit union fairly and
impartially and without discrimination
in favor of or against any particular
member. Proposed paragraph (b)(2)
employed the language of the Federal
Home Loan Bank regulation, 12 CFR
917.2(b)(2), and its underlying Federal
Home Loan Bank Act (FHLB Act)
statutory provision. 12 U.S.C. 1427(j).
Some commenters expressed a concern
that this “without discrimination”
language, combined with the general
statement of duties owed to the
members in (b)(1), could provide
members with a cause of action and
increase the risk of litigation.

The NCUA Board does not agree with
these comments. First, as stated in the
preamble of the NPR, this rulemaking
does not create a Federal cause of action
in favor of particular individuals or
groups of individuals. 75 FR 15574,

21 Model Business Corporation Act Annot. xv, 8—
187 (4th Ed., 2008 Supp., 2009 rev.).
31d. at 8-209.

15578 n.11. Second, NCUA'’s research
revealed no case law holding that there
is an implied private right of action
under the equivalent language in the
FHLB Act or regulations. In fact, there
is case law to the contrary holding that
there is no express or implied private
right of action under § 1427(j) of the
FHLB Act. Fidelity Financial Corp. v.
Federal Home Loan Bank of San
Francisco, 589 F. Supp. 885, 891, 894
(N. D. Cal. 1983).

Proposed paragraph (b)(3) required
each director, at the time of election or
appointment, or within a reasonable
time thereafter, not to exceed three
months, have at least a working
familiarity with basic finance and
accounting practices, including the
ability to read and understand the FCU’s
balance sheet and income statement and
to ask, as appropriate, substantive
questions of management and the
internal and external auditors.

Many commenters objected to three
months as an unreasonably short period
in which to become adequately
proficient at understanding accounting
and finance; several suggested
substituting 12 months for three
months. Those favoring 12 months
stated that many credit union directors
serve on a part-time basis, particularly
at small credit unions, and acquiring
proficiency within only three months
would be extraordinarily difficult.

The NCUA Board believes that having
a working familiarity with basic finance
and accounting practices is essential to
being able to perform a credit union
director’s functions. After considering
these comments, however, the Board
has decided that directors should be
given more time in which to meet this
requirement. Accordingly, this final rule
revises paragraph (b)(3) to provide for a
six-month period in which to gain at
least a working familiarity with basic
finance and accounting practices,
including the ability to read and
understand the Federal credit union’s
balance sheet and income statement. As
the preamble to the NPR indicated,
there are a multiple of sources of
training in finance and accounting,
including training provided by credit
unions, outside sources, or, for small
credit unions, NCUA’s Office of Small
Credit Union Initiatives. Accordingly,
six months provides ample time for
training while ensuring that directors
who lack proper training do not
procrastinate in obtaining the necessary
training.

Some commenters asked for
clarification about what the phrase as
appropriate meant in the phrase: “to
ask, as appropriate, substantive
questions of management and the
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internal and external auditors.” The
commenters wondered whether it meant
that questions should be tailored to the
size and complexity of the credit union.
In fact, the NCUA Board added the as
appropriate language to the proposed
rule so directors would not feel they had
to ask questions just for the sake of
asking.

Several other commenters objected to
the financial literacy requirement for a
variety of reasons. For example, one
commenter argued the Proposal takes
away one of the core right of members
to elect directors of their choice, and
that requiring a director to be financially
literate or become financially literate
within a short period of time would
impose an eligibility requirement in
violation of the FCU Act and the
bylaws. Another commenter asserted
that the financial literacy requirement
imposes an eligibility requirement in
violation of the FCU Act. This
commenter believes any member of a
credit union, so long as he or she is an
adult and has not been convicted of a
crime involving dishonesty or breach of
trust as provided for, is eligible to serve
as a director, regardless of financial
literacy. 12 U.S.C. 1761(a), 1785(d).

The Board agrees that any member of
an FCU who meets the eligibility
requirements of the FCU Act may run
for, and serve as, an FCU director. As a
matter of safety and soundness,
however, a serving director does need to
become literate within a reasonable
period of time after election or
appointment. The level of necessary
literacy depends on the size and
complexity of the FCU.

Another commenter stated that the
Proposal is vague and subjective
because it provides no definitive
measurements for when and how a
director will be considered sufficiently
trained in the use of financial
statements and other data. This
commenter believes that without
specific and objective standards, it will
be left up to the subjectivity of a given
examiner to determine whether
directors are in compliance with this
requirement. The NCUA Board
disagrees. Again, directors must obtain
financial knowledge commensurate
with the size and complexity of their
credit union. The Board also notes there
are multiple ways for resolving disputes
between credit unions and their
examiners. See, e.g., Interpretive Ruling
and Policy Statement (IRPS) 951, as
amended by IRPS 02-1.

Proposed paragraph (b)(4) required
each director to direct the operations of
the Federal credit union in conformity
with the requirements set forth in the
FCU Act, the NCUA’s regulations, other

applicable law, and sound business
practices. The final rule revises this
section to substitute the phrase “direct
management’s operations” for “direct
the operations.”

Sec. 701.4(c) Authority Regarding Staff
and Outside Consultants

Proposed paragraph (c)(1) stated that
the board of directors and all its
committees have authority to retain staff
and outside counsel, independent
accountants, financial advisors, and
other outside consultants at the expense
of the Federal credit union. Paragraph
(c)(2) states that the board of directors
or any committee of the board may
require FCU staff that are providing
services to the board or committee
under paragraph (c)(1) report directly to
the board or committee. Paragraph (c)(3)
provides that in discharging board or
committee duties, a director who does
not have knowledge that makes reliance
unwarranted is entitled to rely on
information, opinions, reports, or
statements, including financial
statements and other financial data,
prepared or presented by officers or
employees of the FCU, legal counsel,
independent accountants, or other
experts, and committees of the board of
which the director is not a member.

Some commenters opposed the
provision requiring FCU employees
(staff) to report directly to the board of
directors or committees of the board,
stating this would undermine
management’s authority over the
employees of the credit union. Another
commenter questioned whether
committees other than the supervisory
committee had the authority to require
employees to report directly to the
committee. One commenter argued that
direct contact between the board of
directors and the credit union’s
employees would put employees at the
beck and call of the board and could
interfere with the employees’ regular
duties.

The NCUA Board disagrees. An FCU’s
board of directors cannot permit the
chief executive officer (CEQ) to screen
all the board’s information sources.
While the board of directors should not
attempt to bypass the CEO in giving
direction to management and
employees, the board is free to ask any
manager, employee, or independent
contractor to provide the board and its
committees information directly and not
through the filter of the CEO. The
NCUA'’s Office of General Counsel has
previously opined that board members
must be free to gather information from
any source in the credit union to
perform their board duties. OGC Op. No.
03-0763 (Sept. 29, 2003).

Sec. 701.4(d) Reliance

The Proposal instructed FCU directors
on the authority and limits of the
director’s ability to rely on information
provided by others. A director is
generally entitled to rely on information
prepared or presented by employees or
consultants whom the director
reasonably believes to be reliable and
competent in the functions performed.
No commenters addressed proposed
paragraph (d) of § 701.4.

Sec. 701.4 and the Business Judgment
Rule

Some commenters asked about the
interplay between §701.4 and the
business judgment rule. One commenter
recommended that in the preamble to a
final rule NCUA indicate its policy and
intention whether the business
judgment rule applies in actions brought
against the directors of FCUs.

The business judgment rule is a
burden of proof issue associated with
particular causes of actions. Since the
proposed rule does not create an express
or implied private right of action, a third
party seeking to bring a cause of action
must look to State law to establish the
cause of action. It is likely that the
existence, and form, of any business
judgment rule would depend on the law
of the State under which the private
cause of action would reside. Of course,
the business judgment rule does not
apply at all to administrative
enforcement actions brought by NCUA.

Accordingly, and except as described
above, the NCUA Board adopts § 701.4
as proposed.

B. Indemnification (§ 701.33)

As stated in the NPR preamble, the
NCUA Board desires to ensure that FCU
officials and employees are held
personally accountable, where
appropriate, for egregious violations of
their fiduciary duties. NCUA will not
permit an FCU to indemnify officials
and employees against liability based on
an aggravated breach of the duty of care
when such a breach may affect
fundamental rights and financial
interests of the FCU members.

Accordingly, the Proposal included a
new paragraph (c)(5) in §701.33
prohibiting an FCU from indemnifying
an official or employee for personal
liability related to any decision made by
that individual on a matter significantly
affecting the fundamental rights and
interests of the FCU’s members. Such
indemnification, however, was limited
to situations in which the decision
giving rise to the claim for
indemnification is determined by a
court to have constituted gross
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negligence, recklessness, or willful
misconduct. Matters affecting the
fundamental rights and interests of FCU
members include, charter and share

insurance conversions and terminations.

The Proposal also included
corresponding amendments to the
indemnification provisions of the
standard bylaws of FCUs and Federal
corporate credit unions. Of the 24
commenters addressing this revision,
most opposed it. Most of those opposed
argued that the proposed provision
would have the unintended
consequence of discouraging qualified
individuals from serving as directors
because of the expanded potential for
personal liability. Others asserted it
would disadvantage the FCU charter as
compared to the State charter because
FCU directors would face an even
higher burden compared to State
chartered CU directors.

The NCUA Board does not agree with
these commenters. The proposed
prohibition on indemnification is
limited to the extraordinary
circumstance of a board considering a
proposal to change the credit union’s
charter or insurance status. Not only are
these situations rare, but the prohibition
would only apply in the very limited
circumstance of an aggravated breach of
the duty of care as determined by a
court.

Some commenters stated that the
proposed rule’s silence on the
advancement of expenses would also
disadvantage FCUs in attracting
directors. To alleviate this concern, the
final rule permits the FCU to advance
funds to pay or reimburse reasonable
legal fees and other professional
expenses incurred by the official or
employee to assist the official or
employee in resisting lawsuits that the
FCU considers meritless. The decision
to advance funds requires the FCU’s
board of directors make a good faith
determination, after due investigation,
that:

e The official or employee acted in
good faith and in a manner he or she
believed to be in the best interests of the
members;

e The payment will not materially
adversely affect the credit union’s safety
and soundness; and

¢ The official or employee provides a
written affirmation of his or her good
faith belief that the relevant standard of
conduct in § 701.4 have been met and a
written undertaking to reimburse the
credit union, to the extent not covered
by payments from insurance, the
advanced funds if it ultimately decided
that the official or employee is not
entitled to indemnification.

The NCUA Board is also adding a new
provision to § 701.33 reinforcing that
fiduciary duties are owed to the
members. Existing (and unchanged)
§701.33(c)(2) states that
indemnification shall be consistent
either with the standards applicable to
credit unions generally under the law of
the State where the FCU is located or
the MBCA, as specified by the credit
union. The MBCA standard under
which a corporation may indemnify a
director requires that the director acted
in good faith and with the reasonable
belief that his or her conduct was in the
best interests of the corporation. MBCA
§8.51(a). A commenter stated that this
appears to conflict with the Proposal’s
statement that FCU directors’ duties are
owed to the membership and not to the
credit union per se. The NCUA Board
agrees that there is an apparent conflict
and has added a new paragraph (c)(7) to
§701.33 to resolve this conflict. The
new (c)(7) states that, the extent an FCU
has chosen to follow State law or the
MBCA, the FCU must substitute “best
interests of the members” for any
language in State law or the MBCA
indicating that duties are owed to any
persons or entities (such as the credit
union or the corporation) other than the
membership as a whole.

Accordingly, and except as described
above, the final rule amends § 701.33 as
proposed.

C. Parts 708a and 708b

The proposed amendments to Parts
708a and 708b revise existing rules on
credit union to mutual savings bank
(MSB) conversions and conversions to
nonfederal deposit insurance. The
revisions are designed to better protect
the secrecy and integrity of the voting
process. The Proposal also reorganized
Part 708a and added a new subpart C to
Part 708a that establishes procedural
and substantive requirements for
converting a credit union to a bank
through a merger.

The preamble to the Proposal
included a detailed section-by-section
description and analysis for revised
Parts 708a and 708b. 75 FR 15574,
15579-15585 (March 29, 2010). The
Board adopted many sections of the
Proposal without change, and the
detailed analysis of most of these
sections is not repeated in this
preamble.

Credit Union Conversion to MSB, Part
708a, Subpart A

Sec. 708a.101 Definition of Secret
Ballot

The Proposal included a new
definition of “secret ballot” in

§708a.101 to prohibit credit union
employees from helping members
complete ballots or handling completed
ballots. One commenter argued the
prohibition would prevent employees
from responding to any questions at all
about the election because of the
unclear delineation between answering
questions and helping with a ballot. The
NCUA Board disagrees. The definition
of “secret ballot” prohibits credit union
officials from assisting members in
completing ballots or handling
completed ballots. The provision only
prohibits an employee from physically
touching a ballot or telling a member
which way to vote, and does not
prohibit an employee from answering
questions. While one commenter said
the prohibition on employees handling
ballots would create unnecessary
difficulties for members, another
commenter suggested the rule should
also require the independent entity to
empty the ballot boxes in credit union
branches. After considering the
comments, the NCUA Board determined
the rule as proposed appropriately
protects the secrecy of members’ votes
without imposing an undue burden on
credit unions. Accordingly, the final
rule adopts the definition as proposed.

Sec. 708a.101 Definition of
“Conducted by an Independent Entity”

The Proposal added new definitions
for “independent entity” and “conducted
by an independent entity.” These
definitions describe the qualifications
of, and requirements applicable to, the
entity responsible for tabulating member
votes on the conversion proposal. The
new definitions would prohibit the
independent entity from providing any
interim vote results to credit union
management as well as prohibit the
opening or tallying of ballots during the
election period. As discussed in the
Advance Notice of Proposed
Rulemaking, NCUA has documented
several instances where credit union
management’s access to interim vote
tallies raised concerns about the fairness
of elections and the communications to
members. 73 FR 5461, 5466 (January 30,
2008).

Several commenters stated the
definition of “conducted by an
independent entity” as proposed would
pose practical challenges. Some of these
commenters said the requirement to
delay the counting of ballots until after
the conclusion of the special meeting
would make counting the ballots and
certifying the results to NCUA within 10
days much more difficult. The NCUA
Board agrees that the change in
procedure contemplated by the Proposal
could make certification within 10 days
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more difficult and has lengthened the
period for certification under section
708a.107 to 14 days. Another
commenter, a company that conducts
corporate elections, explained that the
usual way the independent entity
determines which members have voted
is by opening the ballot and checking
the validity of the control number and
matching it with a member name. This
commenter stated that because the
independent entity needs to know
which members have voted to produce
a list of members who have not voted,
the bar on opening ballots during the
election period would make it much
more difficult to produce the list of
members who have yet to vote. The
NCUA Board understands the Proposal
might require election tellers and credit
unions to modify the envelope format so
that the outside of the envelope would
show the ballot control number. The
documented problems with interim vote
tallies and the difficulty of ensuring that
election tellers with access to interim
tallies do not share these tallies with
credit union management justify
requiring election tellers to change their
usual procedures if necessary. NCUA
believes those rare cases where voters
might not complete a ballot correctly,
and so be listed as having voted when
they did not actually vote properly, will
not affect the fairness of the overall
voting process.

Another of the commenters suggested
that the independent entity should be
allowed to tally ballots as they are
received, and only communicating the
interim tallies to the credit union
should be prohibited. The Board
believes it would be too easy for a teller
to unintentionally communicate the
interim voting results to the credit
union.

One commenter who supported the
rule as proposed suggested the rule
should also prohibit giving credit union
management the names of members who
have not voted, because members
opposing the conversion cannot obtain
this information. As an alternative, this
commenter suggested allowing
management to provide an election
reminder notice to the independent
entity and having the independent
entity mail it to members who have not
voted. The Board is not aware of
situations where allowing credit union
management to obtain lists of non-
voting members during the election
period has compromised the fairness of
an election, and having such lists allows
the credit union to conserve resources
by only soliciting those who have not
yet voted.

Accordingly, the final rule adopts the
definitions of “independent entity” and

“conducted by an independent entity”
as proposed.

Sec. 708a.104 Disclosures

The Proposal also amended the list of
disclosures in § 708a.104 (previously
§ 708a.4) to add disclosures related to
the cost of the conversion, the
conversion’s effect on the availability of
facilities, and a statement that NCUA
neither supports nor endorses the
conversion proposal.

Most commenters were opposed to
the requirement to disclose the costs of
the conversion. One opposing
commenter asserted that the costs are
irrelevant to members and most of the
costs are incurred before members are
notified, while another said any such
disclosures would be only speculation.
The NCUA Board disagrees that simply
because, as one commenter alleges, most
of the costs have occurred, or, as
another commenter alleges, most of the
costs are in the future, that members
will find these costs, or cost estimates,
irrelevant. One of the commenters
supporting the cost disclosures also
suggested the cost disclosures should be
updated in the mailings to members 60
and 30 days before the vote, because any
attempted opposition to a conversion
proposal causes the credit union to
incur additional advertising expenses to
respond to the opposition. This
suggestion goes beyond the scope of the
Proposal. The NCUA Board will
consider how these cost disclosure
requirements will work in practice
before proposing any additional
disclosure requirements.

The Proposal also required the
converting credit union to disclose the
projected effect of the conversion on the
availability of facilities, including, at a
minimum, the name and location of any
branches, shared branches, and ATM
networks to which members may lose
access. Two commenters objected on the
grounds it requires too much precision
in advance predictions. The NCUA
Board disagrees, as considering the
future availability of facilities is a
fundamental part of planning for the
charter conversion transactions to
which this disclosure applies.
Moreover, the rule does not require a
definitive, final statement about the
availability of facilities—the disclosure
can state a transaction “could” result in
the loss of certain facilities, for example.

The Proposal required the disclosure
to include the statement that “NCUA
does not approve or disapprove of the
conversion proposal or the reasons
advanced in support of the proposal.”
Most commenters did not oppose this
disclosure, although several suggested
slight amendments. One commenter

suggested either deleting the phrase “or
the reasons advanced in support of the
proposal” or revising the phrase to read
“or the reasons in support of or against
the proposal.” The NCUA Board agrees
that adding the language “or against” is
a helpful clarification of NCUA’s
neutrality in the final rule and has made
this change. A commenter also
suggested including this disclosure on
the member-to-member communication
as well, but this suggestion goes beyond
the scope of the Proposal and the Board
declines to adopt it.

Except as described above, the final
rule adopts § 708a.104 as proposed.

Sec. 708a.113 Recommendation
Against Using Credit Union Staff To
Solicit Member Votes

The Proposal added a new paragraph
to the voting guidelines section,
§708a.113 (previously § 708a.13),
recommending against the use of credit
union employees to solicit member
votes. Although most commenters
opposed this guidance, the opposing
commenters tended to mischaracterize it
as a requirement. The voting guidelines,
including the recommendation to not
use staff to solicit member votes, do not
impose mandatory requirements, but
simply suggest how credit unions can
ensure an election is conducted fairly
and in a manner that does not
jeopardize the operations and condition
of the converting credit union. NCUA
may in the future propose a requirement
that converting credit unions to use an
independent third party to solicit votes
rather than diverting credit union
employees from their usual duties. In
this final rule, NCUA strongly
encourages credit unions to use an
independent third party if soliciting
votes.

Accordingly, the final rule adopts the
revisions to § 708a.113 as proposed,
with minor revisions to highlight
NCUA’s recommendation against using
credit union employees to solicit votes.

Credit Union-Into-Bank Merger, Part
708a, Subpart C

The Proposal included a new subpart
C to Part 708a regulating mergers of
credit unions into banks. The majority
of commenters on these provisions
generally supported the concept of
regulating these types of transactions,
and several commenters noted that
these provisions fill a gap in current
regulations. Specific comments
addressed to certain provisions of
subpart C are discussed below.

Sec. 708a.303(a)

§ 708a.303(a) requires a credit union’s
board of directors, when looking to

Merger Valuation
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merge into a bank, to determine the
merger value of the credit union either
by conducting an auction or retaining a
“qualified appraisal entity” to estimate
the merger value of the credit union
before directors select a bank merger
partner and vote on a proposal to merge.
A qualified appraisal entity must have
no past financial relationship with the
merging credit union, the continuing
bank, or any law firm representing the
credit union or the bank in connection
with the merger.

Proposed § 708a.304 requires the
credit union to disclose its merger
value, and whether any merger payment
will be made to members, to NCUA.
This section also requires the notice to
NCUA to include all information the
credit union relied on in making the
selection of a merger partner and, if the
payment to members is less than the
merger value, an explanation of why the
merger and the merger partner selected
are in the best interests of the members.
The Regional Director must disapprove
a proposed merger where the merger
payment is less than the merger
valuation, unless members receive some
additional, quantifiable benefit.

Commenters on the merger value
provisions were equally divided.
Opposing commenters found the merger
value requirement too onerous, costly,
or beyond NCUA'’s authority. The
NCUA Board disagrees with these latter
commenters. In a transaction that
fundamentally changes the nature of the
credit union and its members’
ownership, knowing the value of the
credit union is critical to the members’
decision on approving the merger
proposal. This valuation is also critical
to NCUA'’s ability to make the
statutorily required determination of
whether a proposed merger meets the
“convenience and needs of the
members.” 12 U.S.C. 1785(c)(5). While
the merger valuation requirement may
entail addition procedures, analysis,
and costs for the credit union proposing
the transaction, knowing the merger
value, and whether members are
receiving compensation for this value,
outweighs institutions’ concerns about
additional procedures.

Some supporting commenters
suggested revisions to the merger
valuation process. A few would expand
the requisite analysis to include
intangible items such as the value of the
relationship between the members and
the credit union and would exclude the
value of benefits a credit union member
could get simply by becoming a bank
customer in addition to a credit union
member. The NCUA Board has not
modified the rule as suggested by these
commenters. The NCUA Board will

examine how the merger valuation
provision works in future practice
before making adjustments to the
procedure.

Finally, one commenter suggested
that a “qualified appraisal entity” under
this provision should not only have no
past relationship with the continuing
bank or the merging credit union and
any law firm representing either
institution, but also no past relationship
with the bank’s affiliates or holding
company. The NCUA Board agrees that
to be a qualified appraisal entity, the
entity must also have no past
relationship with a bank’s owners,
affiliates, or holding companies, and the
final rule reflects this.

Sec. 708a.304(g)
Approval

Regional Director

Proposed paragraph 708a.304(g)
required the Regional Director to review
the merging credit union’s Notice of
Intent to Merge and Request for
Approval (NIMRA) and either
disapprove the NIMRA or authorize the
credit union to proceed to the member
vote. Section 708a.308 requires the
Regional Director to review the methods
and procedures of the membership vote
and approve or disapprove the merger.
Several commenters expressed concerns
about the amount of discretion given to
the Regional Directors in these reviews,
with some suggesting these reviews
exceed the scope of NCUA’s authority.

The NCUA Board does not share these
concerns, and the final rule retains the
proposed delegations. The authority and
discretion the NCUA Board gives to
Regional Directors under this provision
is entirely in keeping with the role
assigned to the NCUA Board and the
NCUA Board’s authority to delegate
duties to staff under the FCU Act. The
FCU Act requires the NCUA Board to
assure that a Federally insured credit
union’s merger with another type of
financial institution, among other
requirements, meets the “convenience
and needs of the members.” 12 U.S.C.
1785(c)(5). The FCU Act also permits
the NCUA Board to delegate any of its
responsibilities to staff. 12 U.S.C.
1766(d). As part of its statutorily
required assessment of whether a
proposed transaction meets the
convenience and needs of the members,
the NCUA Board is delegating to the
Regional Director the determination of
whether the notice of a proposal to
merge and the methods and procedures
used to conduct the member vote were
adequate.

Sec. 708a.305 Disclosures

Proposed § 708a.305 includes
required disclosures to credit union

members for credit union-to-bank
mergers similar to those required for
credit union-to-bank conversions.
Comments were evenly split between
support of and opposition to the
disclosures.

One commenter recommended a
change to § 708a.305(d)(2), which says a
member “could” lose all ownership
interests if the bank converts to a stock
bank and members do not purchase
stock. This commenter recommended
replacing the word “could” with “will,”
because the fact that a member needs to
re-purchase the ownership interest
indicates the member no longer has it.
Conversely, an opposing commenter
stated the member rights disclosures
ignore the rights of MSB members to
subscribe to the initial stock offering.
While the NCUA Board agrees with the
first commenter that a former credit
union member will lose ownership
interests if the MSB later converts to a
stock bank and the MSB member does
not subscribe to the stock offering, the
final rule retains the word “could”
because a total loss of ownership
interests is dependent on the MSB
converting to a stock bank. The NCUA
Board does not agree the disclosure
ignores MSB members’ rights to
subscribe to the initial stock offering,
since the disclosure explicitly mentions
the possibility that the MSB member
may purchase stock.

Sec. 708a.306 Participation
Requirement

Proposed § 708a.306 requires that at
least 20 percent of members participate
in the vote on merging with a bank. One
commenter deemed 20 percent too low,
since it would allow a merger with a
bank with only 10 percent of the credit
union members voting affirmatively.
Another commenter deemed 20 percent
too burdensome and opined the
expenses of recruiting members to vote
would drive down the value of the
credit union to the potential merger
partner. The final rule retains the 20
percent participation requirement. This
requirement is identical to the
participation requirement for converting
from Federal deposit insurance under
the FCU Act. 12 U.S.C. 1786(d)(2).

As discussed above, the final part
708a, Subpart A (for credit union
conversions to MSBs) contained
modified definitions of “independent
entity” and “conducted by an
independent entity.” This final part
708a, Subpart C (for credit union
mergers into banks) contains similar
modifications.

Accordingly, and except as described
above, the final rule adopts the new part
708a, subpart C as proposed.
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Credit Union-into-Credit Union Merger,
Part 708b, Subpart A

Subpart A of Part 708b regulates
credit union-to-credit union mergers
and termination of NCUSIF insurance.
As discussed below, the Proposal
required merging credit unions disclose
and explain, in certain mergers, the
factors used to determine whether a
share adjustment will be paid to
members of the merging credit union.
The Proposal also required additional
disclosures to members and to NCUA
regarding compensation increases to key
credit union staff and officials.
708b.103(a)((5) Disclosures related to
share adjustments.

Proposed paragraph 708b.103(a)(5)
expanded on the existing requirement in
§ 708b.103 for merging credit unions to
state the amount of any share
adjustment in the summary of the
merger plan given to members. The
Proposal required, where the net worth
ratio of the merging credit union
exceeds the net worth ratio of the
continuing credit union by more than
500 basis points, an explanation of the
factors used in establishing the amount
of any proposed adjustment or in
determining no adjustment is necessary.
Contrary to some commenters’
interpretations, the Proposal did not
require payment of a share adjustment.

Several commenters argued these
disclosures were unnecessary and
would discourage mergers or disputed
that members of a merging credit union
are entitled to the net worth of a
merging credit union. The NCUA Board
disagrees. As discussed in the preamble
to the Proposal, in many cases a merger
involves a smaller credit union with
limited services and a high net worth
ratio (NWR) seeking to merge with a
much larger credit union with more
services but a lower NWR. 75 FR 15574,
15584 (March 29, 2010). The higher
NWR of the merging credit union
includes retained earnings that could
have been spent, but were not spent, on
additional product offerings or more
favorable rates. Because, in these
situations, the members of the merging
credit union have paid for the higher
NWR with reduced services or less
favorable rates, the NCUA Board
believes that where a NWR disparity
exists, the members of the merging
credit union need to know how any
merger dividend, if a merger dividend is
offered, was calculated. Accordingly,
the final rule adopts paragraph (a)(5) as
proposed.

Secs. 708b.103 and 708b.106
Disclosures Related to Compensation
Increases Resulting From the Merger

The Proposal amended §§ 708b.103
and 708b.106 to require disclosure to
NCUA and to credit union members of
any “merger-related financial
arrangement,” defined to include any
increase in direct or indirect
compensation to board members or
senior management officials that
exceeds the greater of 15% or $10,000.
Half of the comments on this provision
supported the general concept of
increased disclosure in this area. Most
opposing commenters suggested a
higher threshold for compensation
increases that would trigger disclosures,
and several found the $10,000 trigger
too low for larger credit unions. The
NCUA Board reiterates that the
threshold for requiring disclosure is a
compensation increase that exceeds the
greater of 15% or $10,000. Accordingly,
for officials with higher salaries, the
threshold for disclosure would be
compensation increases of more than
15%. The Proposal required disclosures
only for compensation increases above
certain thresholds and thus balances
any privacy interests of the employees
with the interests of members in
knowing when material financial
incentives have been proposed to
directors and senior management
officials.

Several commenters also suggested
this disclosure was unnecessary because
it would be included in Internal
Revenue Service filings and, for FCU
members, accessible under NCUA’s
regulation on access to books and
records. The NCUA Board disagrees that
these alternate means of accessing
compensation information are adequate
for the purposes of a member vote on a
merger, because information from these
sources is unlikely to be available to
members during the voting period. The
NCUA Board believes members should
know whether credit union directors or
senior management officials stand to
gain financially from a merger before
voting on the merger proposal.
Accordingly, the final rule adopts these
disclosure changes as proposed.

Share Insurance Conversions, Part 708D,
Subpart B

Subpart B of Part 708b regulates share
insurance conversions. The proposed
changes to Part 708b include the
prohibition on interim vote tallies and
the ban on employees assisting with or
handling ballots in transactions
resulting in the termination of NCUSIF
share insurance.

The commenters’ chief concern about
the practical effects of the Proposal—
that the prohibition on opening ballots
in the definition of “conducted by an
independent entity” would make it
difficult to ascertain which members
had voted—was the same as the concern
expressed in the context of credit union-
to-bank conversions. Commenters on
this section also noted that for
conversions from Federal deposit
insurance the FCU Act requires 20% of
credit union members to vote. 12 U.S.C.
1786(d)(2). The 20% quorum
requirement, commenters said, makes it
especially important that the credit
union proposing the insurance
conversion knows how many members
have voted, and also more difficult to
count the ballots and certify the results
within 10 days after the election
because a higher proportion of members
must vote. As discussed above, the
NCUA Board sees no reason why the
election teller cannot modify the ballot
envelope to allow the election teller to
produce a list of members who have
voted, and thus a list of those who have
not yet voted, and so the Board has not
changed the proposed definition. Also
as discussed above, the Board is
extending the deadline for certifying the
election results from 10 days to 14 days
after the close of the voting period to
allow the teller more time for counting
the ballots.

Several commenters opined that
applying the ban on interim vote tallies
to insurance conversions was
unnecessary because the concerns
NCUA has documented with previous
elections occurred in the context of
charter conversions rather than
insurance conversions. The NCUA
Board disagrees. The same potential for
problems exists with any election where
credit union officials have access to
interim voting tallies, so the NCUA
Board has prohibited credit union
officials from obtaining interim vote
tallies on all transactions affecting a
credit union’s charter or insurance
status. Other commenters suggested
NCUA'’s requirements in this area
impermissibly preempt State law.
Again, the NCUA Board disagrees,
because the FCU Act explicitly gives the
NCUA authority to regulate conversion
from Federal deposit insurance. 12
U.S.C. 1785(b)(1)(D).

Accordingly, and except as described
above, the final rule adopts the
proposed changes to Subpart B of
§708b.
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III. Regulatory Procedures
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under ten million dollars
in assets). Only a few credit unions
convert in a given year. Accordingly, the
NCUA Board certifies that this final rule
will not have a significant economic
impact on a substantial number of small
credit unions, and, therefore, a
regulatory flexibility analysis is not
required.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden. 44
U.S.C. 3507(d). For purposes of the
PRA, a paperwork burden may take the
form of either a reporting or a
recordkeeping requirement, both
referred to as information collections.
NCUA identified and described several
information collection requirements in
the proposed rule. As required by the
PRA, NCUA submitted a copy of the
proposed regulation to the Office of
Management and Budget (OMB) for its
review and approval and invited
comment on the PRA aspects.

While NCUA received comments on
the proposed rule, no commenters
specifically addressed the agency’s
estimates of burden hours or costs as set
out in the preamble to the Proposal.
Accordingly, NCUA anticipates that
OMB will approve NCUA’s submission.

C. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
State and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order.

This final rule will not have
substantial direct effects on the States,
on the connection between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

D. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

NCUA has determined that this rule
will not affect family well-being within
the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

E. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Act of 1996 (Pub. L. 104—
121) (SBREFA) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget’s determination about whether
this rule is a major rule for purposes of
SBREFA is pending.

List of Subjects
12 CFR Part 701

Credit unions, Loans.
12 CFR Part 708a

Charter conversions, Credit unions,
Mergers of credit unions.

12 CFR Part 708b

Credit unions, Mergers of credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union
Administration Board on December 16, 2010.
Mary F. Rupp,

Secretary of the Board.

m For the reasons stated in the preamble,
the National Credit Union
Administration amends 12 CFR parts
701, 708a, and 708b as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1786, 1787, and 1789. Section
701.6 is also authorized by 15 U.S.C. 3717.
Section 701.31 is also authorized by 15
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601—
3619. Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

m 2. Add anew §701.4 toread as
follows:

§701.4 General authorities and duties of
Federal credit union directors.

(a) General direction and control of a
Federal credit union. The board of

directors is responsible for the general
direction and control of the affairs of
each Federal credit union. While a
Federal credit union board of directors
may delegate the execution of
operational functions to Federal credit
union personnel, the ultimate
responsibility of each Federal credit
union’s board of directors for that
Federal credit union’s direction and
control is non-delegable.

(b) Duties of Federal credit union
directors. Each Federal credit union
director has the duty to:

(1) Carry out his or her duties as a
director in good faith, in a manner such
director reasonably believes to be in the
best interests of the membership of the
Federal credit union as a whole, and
with the care, including reasonable
inquiry, as an ordinarily prudent person
in a like position would use under
similar circumstances;

(2) Administer the affairs of the
Federal credit union fairly and
impartially and without discrimination
in favor of or against any particular
member;

(3) At the time of election or
appointment, or within a reasonable
time thereafter, not to exceed six
months, have at least a working
familiarity with basic finance and
accounting practices, including the
ability to read and understand the
Federal credit union’s balance sheet and
income statement and to ask, as
appropriate, substantive questions of
management and the internal and
external auditors; and

(4) Direct management’s operations of
the Federal credit union in conformity
with the requirements set forth in the
Federal Credit Union Act, this chapter,
other applicable law, and sound
business practices.

(c) Authority regarding staff and
outside consultants. (1) In carrying out
its duties and responsibilities, each
Federal credit union’s board of directors
and all its committees have authority to
retain staff and outside counsel,
independent accountants, financial
advisors, and other outside consultants
at the expense of the Federal credit
union.

(2) Federal credit union staff
providing services to the board of
directors or any committee of the board
under paragraph (c)(1) of this section
may be required by the board of
directors or such committee to report
directly to the board or such committee,
as appropriate.

(3) In discharging board or committee
duties a director who does not have
knowledge that makes reliance
unwarranted is entitled to rely on
information, opinions, reports or
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statements, including financial
statements and other financial data,
prepared or presented by any of the
persons specified in paragraph (d).

(d) Reliance. A director may rely on:

(1) One or more officers or employees
of the Federal credit union who the
director reasonably believes to be
reliable and competent in the functions
performed or the information, opinions,
reports or statements provided;

(2) Legal counsel, independent public
accountants, or other persons retained
by the Federal credit union as to matters
involving skills or expertise the director
reasonably believes are matters:

(i) Within the particular person’s
professional or expert competence, and

(ii) As to which the particular person
merits confidence; and

(3) A committee of the board of
directors of which the director is not a
member if the director reasonably
believes the committee merits
confidence.

m 3. Add paragraphs (c)(5) through (7) to
§701.33 to read as follows:

§701.33 Reimbursement, insurance, and
indemnification of officials and employees.
* * * * *

(C) * x %

(5) Notwithstanding paragraphs (c)(1)
through (3) of this section, a Federal
credit union may not indemnify an
official or employee for personal
liability related to any decision made by
that individual on a matter significantly
affecting the fundamental rights and
interests of the Federal credit union’s
members where the decision giving rise
to the claim for indemnification is
determined by a court to have
constituted gross negligence,
recklessness, or willful misconduct.
Matters affecting the fundamental rights
and interests of Federal credit union
members include charter and share

insurance conversions and terminations.

(6) A Federal credit union may, before
final disposition of a proceeding
referred to in paragraph (c)(5) of this
section, advance funds to pay for or
reimburse the expenses, including legal
fees, reasonably incurred in connection
with the proceeding by an official or
employee who is a party to the
proceeding because that individual is or
was an official or employee of the credit
union if:

(i) The disinterested members of the
credit union’s board of directors (or in
the event there are fewer than two
disinterested directors, the supervisory
committee), in good faith, determine in
writing after due investigation and
consideration that the official or
employee acted in good faith and in a
manner he or she reasonably believed to

be in the best interests of the credit
union’s members;

(ii) The disinterested members of the
credit union’s board of directors (or the
supervisory committee, as the case may
be), in good faith, determine in writing
after due investigation and
consideration that the payment or
reimbursement of the expenses will not
materially adversely affect the credit
union’s safety and soundness; and

(iii) The official or employee
provides:

(A) A written affirmation of the
individual’s reasonable good faith belief
that the relevant standard of conduct
described in § 701.4(b) of this chapter
has been met by the individual; and

(B) A written undertaking to repay the
credit union for any funds advanced or
reimbursed, to the extent not covered by
payments from insurance, if the official
or employee is not entitled to
indemnification under paragraph (c)(5)
of this section.

(7) To the extent a Federal credit
union has elected to follow State law or
the Model Business Corporation Act in
accordance with paragraph (c)(2) of this
section, the credit union must substitute
the phrase “in the best interests of the
members” for any language indicating
that fiduciary duties are owed to
persons or entities other than the
members of the credit union, including,
but not limited to, language such as “in
the best interests of the credit union” or
“in the best interests of the corporation.”
m 4. Section 8 of Article XVI of
appendix A to part 701 is revised to
read as follows:

Appendix A to Part 701—Federal
Credit Union Bylaws

* * * * *

Article XVI. General

* * * * *

Section 8. Indemnification. (a) Subject to
the limitations in § 701.33(c)(5) through (c)(7)
of the regulations, the credit union may elect
to indemnify to the extent authorized by
(check one)

[ ] Law of the State of :

[ 1 Model Business Corporation Act:

the following individuals from any liability
asserted against them and expenses
reasonably incurred by them in connection
with judicial or administrative proceedings
to which they are or may become parties by
reason of the performance of their official
duties (check as appropriate).

[ ] Current officials

[ ] Former officials

[ ] Current employees

[ ] Former employees

(b) The credit union may purchase and
maintain insurance on behalf of the
individuals indicated in (a) above against any
liability asserted against them and expenses
reasonably incurred by them in their official

capacities and arising out of the performance
of their official duties to the extent such
insurance is permitted by the applicable
State law or the Model Business Corporation
Act.

(c) The term “official” in this bylaw means
a person who is a member of the board of
directors, credit committee, supervisory
committee, other volunteer committee
(including elected or appointed loan officers
or membership officers), established by the
board of directors.
* * * * *

PART 708a—BANK CONVERSIONS
AND MERGERS

m 5-6. Revise the authority citation for
part 708a to read as follows:

Authority: 12 U.S.C. 1766, 1785(b), and
1785(c).
m 7. Revise the heading for part 708a to
read as set forth above:

§§708a.1 through 708a.13 [Redesignated
as §§708a.101 through 708a.113]

m 8a. Redesignate §§ 708a.1 through
708a.13 as §§ 708a.101 through
708a.113, respectively.

Subpart A—Conversion of Insured
Credit Unions to Mutual Savings Banks

m 8b. Add a new subpart A, consisting
of newly redesignated §§ 708a.101
through 708a.113 with the heading as
shown above:

m 9. Revise § 708a.101 by adding
definitions of “conducted by an
independent entity,” “independent
entity,” and “secret ballot” to read as
follows:

§708a.101 Definitions.

* * * * *

Conducted by an independent entity
means:

(1) The independent entity will
receive the ballots directly from voting
members.

(2) After the conclusion of the special
meeting that ends the ballot period, the
independent entity will open all the
ballots in its possession and tabulate the
results. The entity must not open or
tabulate any ballots before the
conclusion of the special meeting.

(3) The independent entity will certify
the final vote tally in writing to the
credit union and provide a copy to the
NCUA Regional Director. The
certification will include, at a
minimum, the number of members who
voted, the number of affirmative votes,
and the number of negative votes.
During the course of the voting period
the independent entity may provide the
credit union with the names of members
who have not yet voted, but may not
provide any voting results to the credit
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union prior to certifying the final vote
tally.

* * * * *

Independent entity means a company
with experience in conducting corporate
elections. No official or senior
management official of the credit union,
or the immediate family member of any
official or senior management official,
may have any ownership interest in, or
be employed by, the entity.

* * * * *

Secret ballot means no credit union
employee or official can determine how
a particular member voted. Credit union
employees and officials are prohibited
from assisting members in completing
ballots or handling completed ballots.

* * * * *

m 10-11. Amend § 708a.104 as follows:
m a. In paragraph (b)(4)(i), add the word
“of” after the word “Plan”.
m b. Revise paragraphs (c)(4) and (5),
and add new paragraphs (c)(6), (7), and
(8).
m c. In paragraph (f)(2), add the phrase
“to a Bank” after the word “Conversion”
in the last sentence.

The revisions and additions read as
follows:

§708a.104 Disclosures and
communications to members.
* * * * *

(C) * k%

(4) An affirmative statement that, at
the time of conversion to a mutual
savings bank, the credit union does or
does not intend to convert to a stock
institution or a mutual holding
company structure;

(5) A clear and conspicuous
disclosure of the estimated, itemized
cost of the proposed conversion,
including printing fees, postage fees,
advertising, consulting and professional
fees, legal fees, staff time, the cost of
holding a special meeting, other costs of
conducting the vote, and any other
conversion-related expenses;

(6) A clear and conspicuous
disclosure of how the conversion from
a credit union to a mutual savings bank
will affect the institution’s ability to
make non-housing-related consumer
loans because of a mutual savings
bank’s obligations to satisfy certain
lending requirements as a mutual
savings bank. This disclosure should
specify possible reductions in some
kinds of loans to members;

(7) A clear and conspicuous
disclosure that the National Credit
Union Administration does not approve
or disapprove of the conversion
proposal or the reasons advanced in
support of and the reasons against the
proposal; and

(8) A clear and conspicuous
disclosure of how the conversion from
a credit union to a mutual savings bank
is likely to affect the availability of
facilities and services. At a minimum,
this disclosure should include the name
and location of any branches, including
shared branches, and automatic teller
networks, to which members may lose
access as a result of the conversion. This
disclosure must be based on research
and analysis completed before the date
the board of directors votes to adopt the
conversion proposal.

* * * * *

m 12. Amend § 708a.107 by revising
paragraph (a) and adding paragraph (c)
to read as follows:

§708a.107 Certification of vote on
conversion proposal.

(a) The board of directors of the
converting credit union must certify the
results of the membership vote to the
Regional Director within 14 calendar
days after the vote is taken.

* * * * *

(c) The certification must be
accompanied by copies of all
correspondence between the credit
union and any Federal banking agency
whose approval is required for the
conversion.

m 13. Amend § 708a.113 by adding
paragraph (e) to read as follows:

§708a.113 Voting guidelines.
* * * * *

(e) Solicitation of votes. Some credit
unions may wish to contact members
who have not voted and encourage them
to vote on the conversion proposal.
NCUA believes, however, that using
credit union employees to solicit votes
is problematic. Employees directed to
solicit votes could easily neglect
everyday duties critical to the credit
union’s safe and sound operation. Also,
employees may very well feel pressured
to solicit votes for the conversion,
regardless of whether or not they
support the conversion. Accordingly,
NCUA strongly encourages converting
credit unions to use an independent
third party to solicit votes rather than
diverting credit union employees from
their usual duties.

Subpart B—[Reserved]

m 14a. Add areserved subpart B.
m 14b. Add subpart C to part 708a to
read as follows:

Subpart C—Merger of Insured Credit
Unions Into Banks

Sec.

708a.301 Definitions.

708a.302 Authority to merge.

708a.303 Board of directors’ approval and
members’ opportunity to comment.

708a.304 Notice to NCUA and request to
proceed with member vote.

708a.305 Disclosures and communications
to members.

708a.306 Membership approval of a
proposal to merge.

708a.307 Certification of vote on merger
proposal.

708a.308 NCUA approval of the merger.

708a.309 Completion of merger.

708a.310 Limits on compensation of
officials.

708a.311 Voting incentives.

708a.312 Voting guidelines.

Subpart C—Merger of Insured Credit
Unions Into Banks

§708a.301 Definitions.

As used in this part:

Bank has the same meaning as in
section 3(a) of the Federal Deposit
Insurance Act, 12 U.S.C. 1813(a).

Clear and conspicuous means text in
bold type in a font size at least one size
larger than any other text used in the
document (exclusive of headings), but
in no event smaller than 12 point.

Conducted by an independent entity
means:

(1) The independent entity will
receive the ballots directly from voting
members.

(2) After the conclusion of the special
meeting that ends the ballot period, the
independent entity will open all the
ballots in its possession and tabulate the
results. The entity must not open or
tabulate any ballots before the
conclusion of the special meeting.

(3) The independent entity will certify
the final vote tally in writing to the
credit union and provide a copy to the
NCUA Regional Director. The
certification will include, at a
minimum, the number of members who
voted, the number of affirmative votes,
and the number of negative votes.
During the course of the voting period
the independent entity may provide the
credit union with the names of members
who have not yet voted, but may not
provide any voting results to the credit
union prior to certifying the final vote
tally.

Credit union has the same meaning as
insured credit union in section 101 of
the Federal Credit Union Act.

Distribution formula is the formula
the bank will use to determine each
member’s portion of that payment to be
received upon completion of the merger.

Federal banking agencies have the
same meaning as in section 3 of the
Federal Deposit Insurance Act.

Merger means any transaction in
which a credit union transfers all, or
substantially all, of its assets to a bank.
The term merger includes any purported
conversion of a credit union to a bank
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if the purported conversion is
conducted pursuant to an agreement
between a preexisting bank and the
credit union that provides—

(1) The credit union will not conduct
business as a stand-alone bank, and

(2) The purported conversion will be
followed by the transfer of all, or
substantially all, of the credit union’s
assets to the preexisting bank.

Merger value or merger valuation is
the amount that a stock bank would pay
in an arm’s-length transaction to
purchase the credit union’s assets and
assume its liabilities and shares
(deposits).

Qualified appraisal entity means
entity that has significant experience in
the valuation of depository institutions
and that has no past financial
relationship with the merging credit
union; the continuing bank, the
continuing bank’s owners, affiliates, or
holding companies; or any law firm
representing the credit union or the
bank in connection with the merger.

Regional director means the director
of the NCUA regional office for the
region where a natural person credit
union’s main office is located. For
corporate credit unions, regional
director means the director of NCUA’s
Office of Corporate Credit Unions.

Secret ballot means no credit union
employee or official can determine how
a particular member voted. Credit union
employees and officials are prohibited
from assisting members in completing
ballots or handling completed ballots.

Senior management official means a
chief executive officer, an assistant chief
executive officer, a chief financial
officer, and any other senior executive
officer as defined by the appropriate
Federal banking agencies pursuant to
section 32(f) of the Federal Deposit
Insurance Act.

§708a.302 Authority to merge.

A credit union, with the approval of
its members, may merge into a bank
only with the prior approval of NCUA,
the Federal Deposit Insurance
Corporation, and the regulator of the
bank. If the credit union is State
chartered, it also needs the prior
approval of its State regulator.

§708a.303 Board of directors’ approval
and members’ opportunity to comment.

(a) Merger valuation. Before selecting
a bank merger partner and voting on a
proposal to merge, a credit union’s
board of directors must determine, as
part of its due diligence, the merger
value of the credit union. In making its
determination of the merger value of the
credit union, the credit union must
either:

(1) Conduct a well-publicized merger
auction and obtain purchase quotations
from at least three banks, two or more
of which must be stock banks; or

(2) Retain a qualified appraisal entity
to analyze and estimate the merger
value of the credit union.

(b) Advance notice. A credit union
that does not conduct a public auction
as described in paragraph (a)(1) of this
section must comply with the following
notice requirements before voting on a
proposal to merge.

(1) No later than 30 days before a
board of directors votes on a proposal to
merge, it must publish a notice in a
general circulation newspaper, or in
multiple newspapers if necessary,
serving all areas where the credit union
has an office, branch, or service center.
It must also post the notice in a clear
and conspicuous fashion in the lobby of
the credit union’s home office and
branch offices and on the credit union’s
Web site, if it has one. If the notice is
not on the home page of the Web site,
the home page must have a clear and
conspicuous link, visible on a standard
monitor without scrolling, to the notice.

(2) The public notice must include the
following:

(i) The name and address of the credit
union;

(ii) The name and type of institution
into which the credit union’s board is
considering a proposal to merge;

(iii) A brief statement of why the
board is considering the merger and the
major positive and negative effects of
the proposed merger;

(iv) A statement that directs members
to submit any comments on the
proposal to the credit union’s board of
directors by regular mail, electronic
mail, or facsimile;

(v) The date on which the board plans
to vote on the proposal and the date by
which members must submit their
comments for consideration; which
submission date may not be more than
5 days before the board vote;

(vi) The street address, electronic mail
address, and facsimile number of the
credit union where members may
submit comments; and

(vii) A statement that, in the event the
board approves the proposal to merge,
the proposal will be submitted to the
membership of the credit union for a
vote following a notice period that is no
shorter than 90 days.

(3) The board of directors must
approve publication of the notice.

(c) Member comments. A credit union
must collect and review any member
comments about the merger received
during the merger process. The credit
union must retain the comments until
the merger is consummated.

(d) Approval of proposal to merge.
The merger proposal may only be
approved by an affirmative vote of a
majority of board members who have
determined:

(1) A merger with a bank is in the best
interests of the members, and

(2) The merger partner selected by the
directors is the best choice for the
members, taking into account the
merger value of the credit union and the
amount that the selected merger partner
is willing to pay the credit union’s
members to effect the merger.

§708a.304 Notice to NCUA and request to
proceed with member vote.

(a) NIMRA. If a credit union’s board
of directors adopts a proposal to merge,
it must, within 30 days of the adoption,
provide the Regional Director with a
Notice of its Intent to Merge and
Request for NCUA Authorization
(NIMRA) to conduct a member vote. The
NIMRA must include the following:

(1) The merger plan (as described
below in paragraph (b) of this section);

(2) Resolutions of the boards of
directors of both institutions;

(3) Certification of the board of
directors (as described below);

(4) Proposed Merger Agreement;

(5) Proposed Notice of Special
Meeting of the Members and any other
communications about the merger that
the credit union intends to send to its
members, including electronic
communications posted on a Web site or
transmitted by electronic mail;

(6) Proposed ballot to be sent to the
members;

(7) For State chartered credit unions,
evidence that the proposed merger is
authorized under State law (as
described below);

(8) A copy of the bank’s last two
examination reports;

(9) A statement of the merger
valuation of the credit union;

(10) A statement of whether any
merger payment will be made to the
members and how such a payment will
be distributed among the members;

(11) Information about the due
diligence of the directors in locating a
merger partner and determining that the
merger is in best interests of the
members of the credit union (as
described below);

(12) Copies of all contracts reflecting
any merger-related compensation or
other benefit to be received by any
director or senior management official
of the credit union;

(13) If the merging credit union’s
assets on its latest call report are equal
to or greater than the threshold amount
established annually by the Federal
Trade Commission under 15 U.S.C.
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18a(a)(2)(B)(i), currently $63.4 million, a
statement about whether the two
institutions intend to make a Hart-Scott-
Rodino Act premerger notification filing
with the Federal Trade Commission
and, if not, an explanation why not;

(14) Copies of any filings the credit
union or bank intends to make with
another Federal or State regulatory
agency in which the credit union or
bank seeks that agency’s approval of the
merger; and

(15) Proof that the accounts of the
credit union will be accepted for
coverage by the Federal Deposit
Insurance Corporation.

(b) Merger plan. The merger plan
must include:

(1) Current financial statements for
both institutions;

(2) Current delinquent loan
summaries and analyses of the adequacy
of the Allowance for Loan and Lease
Losses account for both institutions;

(3) Consolidated financial statements
of the continuing institution after the
merger;

(4) Explanation of any provisions for
reserves, undivided earnings or
dividends;

(5) Provisions with respect to
notification and payment of creditors;
and

(6) Explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts.

(c) Director certification. The NIMRA
must include a certification by the
credit union’s board of directors of their
support for the merger proposal and
plan. Each director who voted in favor
of the merger proposal must sign the
certification. The certification must
contain the following:

(1) A statement that each director
signing the certification supports the
proposed merger and believes the
proposed merger, and the selected bank
merger partner, are both in the best
interests of the members of the credit
union;

(2) A description of all materials
submitted to the Regional Director with
the notice and certification;

(3) A statement that each board
member signing the certification has
examined all these materials carefully
and these materials are true, correct,
current, and complete as of the date of
submission; and

(4) An acknowledgement that Federal
law (18 U.S.C. 1001) prohibits any
misrepresentations or omissions of
material facts, or false, fictitious or
fraudulent statements or representations
made with respect to the certification or
the materials provided to the Regional
Director or any other documents or

information provided to the members of
the credit union or NCUA in connection
with the merger.

(d) Due diligence. The NIMRA must
include a description of all the credit
union’s due diligence in determining
that the merger satisfies the factors
contained in section 205(c) of the Act.
In particular, the NIMRA must describe
how the board located the merger
partner, how the board negotiated the
merger agreement, and how the board
determined that this merger was in the
best interests of the credit union’s
members. The description must include
all information relied upon by the credit
union in determining the merger value
of the credit union, the amount of any
payment to be made by the bank to the
credit union’s members (the “merger
payment”), and, if that merger payment
is less than the merger value of the
credit union, an explanation why the
merger and the merger partner selected
is in the best interests of the members.
The description must include an
explanation of the distribution formula
by which the merger payment will be
distributed among the credit union’s
members.

(e) State chartered credit unions. A
State chartered credit union must state
as part of its NIMRA if its State
chartering law permits it to merge into
a bank and provide the specific legal
citation. A State chartered credit union
will remain subject to any State law
requirements for merger that are more
stringent than those this part imposes,
including any internal governance
requirements, such as the requisite
membership vote for merger and the
determination of a member’s eligibility
to vote. If a State chartered credit union
relies for its authority to merge into a
bank on a State law parity provision,
meaning a provision in State law
permitting a State chartered credit
union to operate with the same or
similar authority as a Federal credit
union, it must:

(1) Include in its notice a statement
that its State regulatory authority agrees
that it may rely on the State law parity
provision as authority to merge; and

(2) Indicate its State regulatory
authority’s position as to whether
Federal law and regulations or State law
will control internal governance issues
in the merger such as the requisite
membership vote for merger and the
determination of a member’s eligibility
to vote.

(f) Consultation with State authorities.
After receiving a NIMRA from a State
chartered credit union, the Regional
Director will consult with the
appropriate State supervisory authority.

(g) Regional Director approval. After
receiving a NIMRA, the Regional
Director will either disapprove the
proposed merger or authorize the credit
union to proceed with its membership
vote.

(1) The Regional Director will
disapprove the proposed merger if the
NIMRA either lacks the documentation
required by this section or lacks
substantial evidence to support each of
the factors in section 205(c) of the Act.
As part of this determination, the
Regional Director must disapprove the
proposed merger if:

(i) The merger payment offered by the
bank to the members is less than the
merger valuation, absent some
additional, quantifiable benefit to the
members from the selected merger
partner; or

(ii) The NIMRA fails to adequately
explain the nature and amount of any
compensation to be received by the
credit union’s directors or senior
management officials in connection
with the merger or to justify that
compensation.

(2) NCUA’s authorization to proceed
with the member vote does not mean
NCUA has approved of the merger
proposal.

(h) Appeal of adverse decision. If the
Regional Director disapproves a merger
proposal, the credit union may appeal
the Regional Director’s determination to
the Board. The credit union must file
the appeal within 30 days after receipt
of the Regional Director’s determination.
The Board will act on the appeal within
120 days of receipt.

§708a.305 Disclosures and
communications to members.

(a) After the board of directors
approves a merger proposal and receives
NCUA’s authorization as described in
§§708a.303 and 708a.304, the credit
union must provide written notice of its
intent to merge to each member who is
eligible to vote on the merger. The
notice to members must be mailed 90
calendar days and 30 calendar days
before the date of the membership vote
on the merger. A ballot must be
included in the same envelope as the
30-day notice and only with the 30-day
notice. A merging credit union may not
distribute ballots with the 90-day notice,
in any other written communications, or
in person before the 30-day notice is
sent.

(b)(1) The notice to members must
adequately describe the purpose and
subject matter of the vote and clearly
inform members that they may vote at
the special meeting or by submitting the
written ballot. The notice must state the
date, time, and place of the meeting.
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(2) The 90-day notice must state in a
clear and conspicuous fashion that a
written ballot will be mailed together
with another notice 30 days before the
date of the membership vote on merger.
The 30-day notice must state in a clear
and conspicuous fashion that a written
ballot is included in the same envelope
as the 30-day notice materials.

(3) For purposes of facilitating the
member-to-member contact described in
paragraph (f) of this section, the 90-day
notice must indicate the number of
credit union members eligible to vote on
the merger proposal and state how many
members have agreed to accept
communications from the credit union
in electronic form. The 90-day notice
must also include the information listed
in paragraph (g)(9) of this section.

(4) The member ballot must include:

(i) A brief description of the proposal
(e.g., “Proposal: Approval of the Plan of
Merger by which [insert name of credit
union] will merge with a bank”);

(ii) Two blocks marked respectively as
“FOR” and “AGAINST;” and

(iii) The following language: “A vote
FOR the proposal means that you want
your credit union to merge with and
become a bank. A vote AGAINST the
proposal means that you want your
credit union to remain a credit union.”
This language must be displayed in a
clear and conspicuous fashion
immediately beneath the FOR and
AGAINST blocks.

(5) The ballot may also include voting
instructions and the recommendation of
the board of directors (i.e., “Your Board
of Directors recommends a vote FOR the
Plan of Merger”) but may not include
any further information without the
prior written approval of the Regional
Director.

(c) For mergers into stock banks, an
adequate description of the purpose and
subject matter of the member vote on
merger, as required by paragraph (b) of
this section, must include:

(1) A clear and conspicuous
disclosure that if the merger is approved
the members will lose all of their
ownership interests in the institution,
including the right to vote, the right to
share in the value of the institution
should it be liquidated, the right to
share in any extraordinary dividends,
and the right to have the net worth of
the institution managed in their best
interests;

(2) A clear and conspicuous
disclosure of any post-merger
employment or consulting relationships
offered by the bank to any of the credit
union’s directors and senior
management officials and the amount of
the associated compensation;

(3) A clear and conspicuous
disclosure of how the merger of the
credit union will affect the members’
ability to obtain non-housing-related
consumer loans from the bank because
of because of the bank’s obligations to
satisfy statutory or regulatory lending
requirements (if any). This disclosure
should specify possible reductions in
some kinds of loans to members;

(4) A clear and conspicuous statement
of the merger value of the credit union,
the total dollar amount the selected
bank merger partner has agreed to pay
to effect the merger, and the distribution
formula the bank will use to determine
each member’s portion of that payment
to be received upon completion of the
merger; and

(d) For mergers into mutual banks, an
adequate description of the purpose and
subject matter of the member vote on
merger, as required by paragraph (b) of
this section, must include:

(1) A clear and conspicuous
disclosure of how the merger will affect
members’ voting rights including
whether the bank bases voting rights on
account balances;

(2) A clear and conspicuous
disclosure that the merger could lead to
members losing all of their ownership
interests in the credit union if the bank
subsequently converts to a stock
institution and the members do not
purchase stock;

(3) A clear and conspicuous
disclosure of any post-merger
employment or consulting relationships
offered by the bank to the credit union’s
directors and senior management
officials and the associated
compensation for each;

(4) A clear and conspicuous
disclosure of how the merger of the
credit union will affect the members’
ability to obtain non-housing-related
consumer loans from the bank because
of the bank’s obligations to satisfy
statutory or regulatory lending
requirements (if any). This disclosure
should specify possible reductions in
some kinds of loans to members;

(5) A clear and conspicuous statement
that, at the time of merger, the bank
does or does not intend to convert to a
stock institution or a mutual holding
company structure;

(6) A clear and conspicuous statement
of the merger value of the credit union,
the total dollar amount the selected
bank merger partner has agreed to pay
to effect the merger, and the distribution
formula the bank will use to determine
each member’s portion of that payment
to be received upon completion of the
merger; and

(7) If the bank plans to add one or
more of the credit union’s directors to

its board or employ one or more senior
officials of the credit union, a clear and
conspicuous statement that bank could
convert to a stock bank in the future and
a comparison of the opportunities
available to those officials and
employees to obtain stock with the
opportunities available to the depositors
of the bank.

(e)(1) A merging credit union must
provide the following disclosures in a
clear and conspicuous fashion with the
90-day and 30-day notices it sends to its
members regarding the merger:

IMPORTANT REGULATORY DISCLOSURE
ABOUT YOUR VOTE

The National Credit Union Administration,

the Federal government agency that su-

pervises credit unions, requires [insert
name of credit union] to provide the fol-
lowing disclosures:

. LOSS OF CREDIT UNION MEMBER-

SHIP. A vote “FOR” the proposed merger

means you want your credit union to

merge with and become a bank. A vote

“AGAINST” the proposed merger means

you want your credit union to remain a

credit union.

2. [For Mergers into Stock Banks Only].
LOSS OF OWNERSHIP INTERESTS. If
your credit union merges into the bank,
you will lose all the ownership interests
you currently have in the credit union and
you will become a customer of the bank.
The bank’s stockholders own the bank,
and the directors of the bank have a fidu-
ciary responsibility to run the bank in the
best interests of the stockholders, not the
customers.

2. [For Mergers into Mutual Banks Only].
POTENTIAL PROFITS BY OFFICERS
AND DIRECTORS. Merger into a mutual
savings bank is often the first step in a
two-step process to convert to a stock-
issuing bank or holding company struc-
ture. In such a scenario, the officers and
directors of the bank often profit by ob-
taining stock in excess of that available to
other members.

3. RATES ON LOANS AND SAVINGS. If
your credit union merges into the bank,
you may experience changes in your loan
and savings rates. Available historic data
indicates that, for most loan products,
credit unions on average charge lower
rates than banks. For most savings prod-
ucts, credit unions on average pay higher
rates than banks.

—_

(2) This text must be placed in a box,
must be the only text on the front side
of a single piece of paper, and must be
placed so that the member will see the
text after reading the credit union’s
cover letter but before reading any other
part of the member notice. The back
side of the paper must be blank. A
merging credit union may modify this
text only with the prior written consent
of the Regional Director and, in the case
of a State chartered credit union, the
appropriate State regulatory agency.
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(f) All written communications from a
merging credit union to its members
regarding the merger must be written in
a manner that is simple and easy to
understand. Simple and easy to
understand means the communications
are written in plain language designed
to be understood by ordinary consumers
and use clear and concise sentences,
paragraphs, and sections. For purposes
of this part, examples of factors to be
considered in determining whether a
communication is in plain language and
uses clear and concise sentences,
paragraphs and sections include the use
of short explanatory sentences; use of
definite, concrete, everyday words; use
of active voice; avoidance of multiple
negatives; avoidance of legal and
technical business terminology;
avoidance of explanations that are
imprecise and reasonably subject to
different interpretations; and use of
language that is not misleading.

(g)(1) A merging credit union must
mail or e-mail a requesting member’s
proper merger-related materials to other
members eligible to vote if:

(i) A credit union’s board of directors
has adopted a proposal to merge;

(ii) A member makes a written request
that the credit union mail or e-mail
materials for the member;

(iii) The request is received by the
credit union no later than 35 days after
it sends out the 90-day member notice;
and

(iv) The requesting member agrees to
reimburse the credit union for the
reasonable expenses, excluding
overhead, of mailing or e-mailing the
materials and also provides the credit
union with an appropriate advance
payment.

(2) A member’s request must indicate
if the member wants the materials
mailed or e-mailed. If a member
requests that the materials be mailed,
the credit union will mail the materials
to all eligible voters. If a member
requests the materials be e-mailed, the
credit union will e-mail the materials to
all members who have agreed to accept
communications electronically from the
credit union. The subject line of the
credit union’s e-mail will be “Proposed
Credit Union Merger—Views of Member
(insert member name).”

(3)(1) A merging credit union may, at
its option, include the following
statement with a member’s material:

On (date), the board of directors of (name
of merging credit union) adopted a proposal
to merge the credit union into a bank. Credit
union members who wish to express their
opinions about the proposed merger to other
members may provide those opinions to
(name of credit union). By law, the credit
union, at the requesting members’ expense,

must then send those opinions to the other
members. The attached document represents
the opinion of a member (or group of
members) of this credit union. This opinion
is a personal opinion and does not
necessarily reflect the views of the
management or directors of the credit union.

(ii) A merging credit union may not
add anything other than this statement
to a member’s material without the prior
approval of the Regional Director.

(4) The term “proper merger-related
materials” does not include materials
that:

(i) Due to size or similar reasons are
impracticable to mail or e-mail;

(ii) Are false or misleading with
respect to any material fact;

(iii) Omit a material fact necessary to
make the statements in the material not
false or misleading;

(iv) Relate to a personal claim or a
personal grievance, or solicit personal
gain or business advantage by or on
behalf of any party;

(v) Relate to any matter, including a
general economic, political, racial,
religious, social, or similar cause, that is
not significantly related to the proposed
merger;

(vi) Directly or indirectly and without
expressed factual foundation impugn a
person’s character, integrity, or
reputation;

(vii) Directly or indirectly and
without expressed factual foundation
make charges concerning improper,
illegal, or immoral conduct; or

(viii) Directly or indirectly and
without expressed factual foundation
make statements impugning the stability
and soundness of the credit union.

(5) If a merging credit union believes
some or all of a member’s request is not
proper it must submit the member
materials to the Regional Director
within seven days of receipt. The credit
union must include with its transmittal
letter a specific statement of why the
materials are not proper and a specific
recommendation for how the materials
should be modified, if possible, to make
them proper. The Regional Director will
review the communication,
communicate with the requesting
member, and respond to the credit
union within seven days with a
determination on the propriety of the
materials. The credit union must then
mail or e-mail the material to the
members if so directed by NCUA.

(6) A credit union must ensure that its
members receive all materials that meet
the requirements of § 708a.305(g) on or
before the date the members receive the
30-day notice and associated ballot. If a
credit union cannot meet this delivery
requirement, it must postpone mailing
the 30-day notice until it can deliver the

member materials. If a credit union
postpones the mailing of the 30-day
notice, it must also postpone the special
meeting by the same number of days.
When the credit union has completed
the delivery, it must inform the
requesting member that the delivery was
completed and provide the number of
recipients.

(7) The term “appropriate advance
payment” means:

(i) For requests to mail materials to all
eligible voters, a payment in the amount
of 150 percent of the first class postage
rate times the number of mailings, and

(ii) For requests to e-mail materials
only to members that have agreed to
accept electronic communications, a
payment in the amount of 200 dollars.

(8) If a credit union posts merger-
related information or material on its
Web site, then it must simultaneously
make a portion of its Web site available
free of charge to its members to post and
share their opinions on the merger. A
link to the portion of the Web site
available to members to post their views
on the merger must be marked
“Members: Share your views on the
proposed merger and see other
members’ views” and the link must also
be visible on all pages on which the
credit union posts its own merger-
related information or material, as well
as on the credit union’s homepage. If a
credit union believes a particular
member submission is not proper for
posting, it will provide that submission
to the Regional Director for review as
described in paragraph (g)(5) of this
section. The credit union may also post
a content-neutral disclaimer using
language similar to the language in
paragraph (g)(3)(i) of this section.

(9) A merging credit union must
inform members with the 90-day notice
that if they wish to provide their
opinions about the proposed merger to
other members they can submit their
opinions in writing to the credit union
no later than 35 days from the date of
the notice and the credit union will
forward those opinions to other
members. The 90-day notice will
provide a contact at the credit union for
delivery of communications, will
explain that members must agree to
reimburse the credit union’s costs of
transmitting the communication
including providing an advance
payment, and will refer members to this
section of NCUA's rules for further
information about the communication
process. The credit union, at its option,
may include additional factual
information about the communication
process with its 90-day notice.

(10) A group of members may make a
joint request that the credit union send
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its materials to other members. For
purposes of paragraphs (g)(2) and (g)(3)
of this section, the credit union will use
the group name provided by the group.
(h) If it chooses, a credit union may
seek a preliminary determination from
the Regional Director regarding any of
the notices required under this
subchapter and its proposed methods
and procedures applicable to the
membership merger vote. The Regional
Director will make a preliminary
determination regarding the notices and
methods and procedures applicable to
the membership vote within 30 calendar
days of receipt of a credit union’s
request for review unless the Regional
Director extends the period as necessary
to request additional information or
review a credit union’s submission. A
credit union’s prior submission of any
notice or proposed voting procedures
does not relieve the credit union of its
obligation to certify the results of the
membership vote required by § 708a.307
or eliminate the right of the Regional
Director to disapprove the merger if the
credit union fails to conduct the
membership vote in a fair and legal
manner consistent with the Federal
Credit Union Act and these rules.

§708a.306 Membership approval of a
proposal to merge.

(a) A proposal for merger approved by
a board of directors also requires
approval by a majority of the members
who vote on the proposal. At least 20
percent of the members eligible to vote
must participate in the vote. The credit
union must also have NCUA’s written
authorization to proceed with the
member vote.

(b) The board of directors must set a
voting record date to determine member
voting eligibility. The record date must
be at least one day before the
publication of notice required in
§ 708a.303.

(c) A member may vote on a proposal
to merge in person at a special meeting
held on the date set for the vote or by
written ballot delivered by mail or
otherwise. The vote on the merger
proposal must be by secret ballot and
conducted by an independent entity.
The independent entity must be a
company with experience in conducting
corporate elections. No official or senior
management official of the credit union
or the immediate family members of any
official or senior management official
may have any ownership interest in or
be employed by the independent entity.

§708a.307 Certification of vote on merger
proposal.

(a) The board of directors of the
merging credit union must certify the

results of the membership vote to the
Regional Director within 14 calendar
days after the vote is taken.

(b) The certification must also include
a statement that the notice, ballot, and
other written materials provided to
members were identical to those
submitted to NCUA pursuant to
§708a.305. If the board cannot certify
this, the board must provide copies of
any new or revised materials and an
explanation of the reasons for any
changes.

(c) The certification must include
copies of any correspondence between
the credit union and other regulators
related to the pending merger.

§708a.308 NCUA approval of the merger.

(a) The Regional Director will review
the methods by which the membership
vote was taken and the procedures
applicable to the membership vote. The
Regional Director will determine if the
notices and other communications to
members were accurate, not misleading,
and timely; if the membership vote was
conducted in a fair and legal manner;
and if the credit union has otherwise
met the requirements of this subpart,
including whether there is substantial
evidence that the factors in section
205(c) of the Act are satisfied.

(b) After completion of this review,
the Regional Director will approve or
disapprove the proposed merger. The
Regional Director will issue the
approval or disapproval within 30
calendar days of receipt from the credit
union of the certification of the result of
the membership vote required under
§708a.307, unless the Regional Director
extends the period as necessary to
request additional information or review
the credit union’s submission. The
Regional Director’s approval is
conditional on the credit union
completing the merger in the timeframes
required by § 708a.309.

(c) If the Regional Director
disapproves the methods by which the
membership vote was taken or the
procedures applicable to the
membership vote, the Regional Director
may direct that a new vote be taken.

(d) A merging credit union may
appeal a Regional Director’s disapproval
to the NCUA Board. The credit union
must file the appeal within 30 days after
receipt of the Regional Director’s
determination. The NCUA Board will
act on the appeal within 120 days of
receipt.

§708a.309 Completion of merger.

(a) After receipt of the approvals
under §§ 708a.302 and 708a.308 a credit
union may complete the merger.

(b) The credit union must complete
the merger within one year of the date
of NCUA approval under § 708a.308. If
a credit union fails to complete the
merger within one year the Regional
Director will disapprove the merger.
The credit union’s board of directors
must then adopt a new merger proposal
and solicit another member vote if it
still desires to merge.

(c) The Regional Director may, upon
timely request and for good cause,
extend the one year completion period
for an additional six months.

(d) After notification by the board of
directors of the bank that the merger has
been completed, the NCUA will cancel
the insurance certificate of the credit
union and, if applicable, the charter of
a Federal credit union.

§708a.310 Limits on compensation of
officials.

No director or senior management
official of an insured credit union may
receive any economic benefit in
connection with the merger of a credit
union other than reasonable
compensation and other benefits paid in
the ordinary course of business.

§708a.311 Voting incentives.

If a merging credit union offers an
incentive to encourage members to
participate in the vote, including a prize
raffle, every reference to such incentive
made by the credit union in a written
communication to its members must
also state that members are eligible for
the incentive regardless of whether they
vote for or against the proposed merger.

§708a.312 Voting guidelines.

A merging credit union must conduct
its member vote on merger in a fair and
legal manner. NCUA provides the
following guidelines as suggestions to
help a credit union obtain a fair and
legal vote and otherwise fulfill its
regulatory obligations. These guidelines
are not an exhaustive checklist and do
not by themselves guarantee a fair and
legal vote.

(a) Applicability of State law. While
NCUA’s merger rules apply to all
mergers of Federally insured credit
unions, Federally insured State
chartered credit unions (FISCUs) are
also subject to State law on mergers.
NCUA'’s position is that no merger of a
State chartered credit union is
authorized unless permitted by State
law, and also that a State legislature or
State supervisory authority may impose
merger requirements more stringent or
restrictive than NCUA'’s. States that
permit mergers may have substantive
and procedural requirements that vary
from Federal law. For example, there
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may be different voting standards for
approving a vote. While the Federal
Credit Union Act requires a simple
majority of those who vote to approve
a merger, some States have higher
voting standards requiring two-thirds or
more of those who vote. A FISCU
should be careful to understand both
Federal and State law to navigate the
merger process and conduct a proper
vote.

(b) Eligibility to vote. (1) Determining
who is eligible to cast a ballot is
fundamental to any vote. No merger
vote can be fair and legal if some
members are improperly excluded. A
merging credit union should be cautious
to identify all eligible members and
make certain they are included on its
voting list. NCUA recommends that a
merging credit union establish internal
procedures to manage this task.

(2) A merging credit union should be
careful to make certain its member list
is accurate and complete. For example,
when a credit union converts from
paper record keeping to computer
record keeping, some member names
may not transfer unless the credit union
is careful in this regard. This same
problem can arise when a credit union
merges from one computer system to
another where the software is not
completely compatible.

(3) Problems with keeping track of
who is eligible to vote can also arise
when a credit union merges from a
Federal charter to a State charter or vice
versa. NCUA is aware of an instance
where a Federal credit union used
membership materials allowing two or
more individuals to open a joint account
and also allowed each to become a
member. The Federal credit union later
converted to a State chartered credit
union that, like most other State
chartered credit unions in its State, used
membership materials allowing two or
more individuals to open a joint account
but only allowed the first person listed
on the account to become a member.
The other individuals did not become
members as a result of their joint
account, but were required to open
another account where they were the
first or only person listed on the
account. Over time, some individuals
who became members of the Federal
credit union as the second person listed
on a joint account were treated like
those individuals who were listed as the
second person on a joint account
opened directly with the State chartered
credit union. Specifically, both of those
groups were treated as non-members not
entitled to vote. This example makes the
point that a credit union must be
diligent in maintaining a reliable
membership list.

(c) Scheduling the special meeting.
NCUA'’s merger rule requires a merging
credit union to permit members to vote
by written mail ballot or in person at a
special meeting held for the purpose of
voting on the merger. Although most
members may choose to vote by mail, a
significant number may choose to vote
in person. As a result, a merging credit
union should be careful to conduct its
special meeting in a manner conducive
to accommodating all members wishing
to attend, including selecting a meeting
location that can accommodate the
anticipated number of attendees and is
conveniently located. The meeting
should also be held on a day and time
suitable to most members’ schedules. A
credit union should conduct its meeting
in accordance with applicable Federal
and State law, its bylaws, Robert’s Rules
of Order or other appropriate
parliamentary procedures, and
determine before the meeting the nature
and scope of any discussion to be
permitted.

(d) Voting incentives. Some credit
unions may wish to offer incentives to
members, such as entry to a prize raffle,
to encourage participation in the merger
vote. The credit union must exercise
care in the design and execution of such
incentives.

(1) The credit union should ensure
that the incentive complies with all
applicable State, Federal, and local
laws.

(2) The incentive should not be
unreasonable in size. The cost of the
incentive should have a negligible
impact on the credit union’s net worth
ratio and the incentive should not be so
large that it distracts the member from
the purpose of the vote. If the board
desires to use such incentives, the cost
of the incentive should be included in
the directors’ deliberation and
determination that the merger is in the
best interests of the credit union’s
members.

(3) The credit union should ensure
that the incentive is available to every
member that votes regardless of how or
when he or she votes. All of the credit
union’s written materials promoting the
incentive to the membership must
disclose to the members, as required by
§708a.311 of this part, that they have an
equal opportunity to participate in the
incentive program regardless of whether
they vote for or against the merger. The
credit union should also design its
incentives so that they are available
equally to all members who vote,
regardless of whether they vote by mail
or in person at the special meeting.

(e) Solicitation of votes. Some credit
unions may wish to contact members
who have not voted and encourage them

to vote on the merger proposal. NCUA
believes, however, that using credit
union employees to solicit votes is
problematic. Employees directed to
solicit votes could easily neglect
everyday duties critical to the credit
union’s safe and sound operation. Also,
employees may very well feel pressured
to solicit votes for the merger, regardless
of whether or not they support the
merger. Accordingly, NCUA strongly
encourages credit unions to use an
independent third party to solicit votes
rather than diverting credit union
employees from their usual duties.

PART 708b—MERGERS OF
FEDERALLY INSURED CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

m 15. The authority citation for part
708b continues to read as follows:

Authority: 12 U.S.C. 1752(7), 1766, 1785,
1786, 1789.
m 16. Amend § 708b.2 by removing
alphabetical paragraph designations (a)
through (k) and adding definitions of
“conducted by an independent entity,”
“merger-related financial arrangement,”
“secret ballot,” and “senior management
official” in alphabetical order to read as
follows:

§708b.2 Definitions.
* * * * *

Conducted by an independent entity
means:

(1) The independent entity will
receive the ballots directly from voting
members.

(2) After the conclusion of the special
meeting that ends the ballot period, the
independent entity will open all the
ballots in its possession and tabulate the
results. The entity must not open or
tabulate any ballots before the
conclusion of the special meeting.

(3) The independent entity wiﬁ certify
the final vote tally in writing to the
credit union and provide a copy to the
NCUA Regional Director. The
certification will include, at a
minimum, the number of members who
voted, the number of affirmative votes,
and the number of negative votes.
During the course of the voting period
the independent entity may provide the
credit union with the names of members
who have not yet voted, but may not
provide any voting results to the credit
union prior to certifying the final vote
tally.

* * * * *

Merger-related financial arrangement
means a material increase in
compensation (including indirect
compensation, for example, bonuses,
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deferred compensation, or other
financial rewards) or benefits that any
board member or senior management
official of a merging credit union may
receive in connection with a merger
transaction. For purposes of this
definition, a material increase is an
increase that exceeds the greater of 15
percent or $10,000.

* * * * *

Secret ballot means no credit union
employee or official can determine how
a particular member voted. Credit union
employees and officials are prohibited
from assisting members in completing
ballots or handling completed ballots.

Senior management official means the
chief executive officer (who may hold
the title of president or treasurer/
manager), any assistant chief executive
officer, and the chief financial officer.

* * * * *

m 17-18. Amend § 708b.103 by revising
paragraph (a)(5), redesignating
paragraphs (a)(7) through (10) as
paragraphs (a)(8) through (11), and
adding new paragraph (a)(7) to read as
follows:

§708b.103 Preparation of merger plan.

(a) * x %

(5) Explanation of any proposed share
adjustments, and where the net worth
ratio of the merging credit union is more
than 500 basis points higher than the
net worth ratio of the continuing credit
union, an explanation of the factors
considered in establishing the amount
of any proposed adjustment or in
determining no adjustment is necessary;
* * * * *

(7) Description of any merger-related
financial arrangement, as defined in
§ 708b.2;

* * * * *
m 19.In § 708b.104, revise paragraph
(a)(8) to read as follows:

§708b.104 Submission of merger proposal
to the NCUA.

(a) * *x %

(8) If the merging credit union’s assets
on its latest call report are equal to or
greater than the threshold amount
established annually by the Federal
Trade Commission under 15 U.S.C.
18a(a)(2)(B)(i), currently $63.4 million, a
statement about whether the two credit
unions intend to make a Hart-Scott-
Rodino Act premerger notification filing
with the Federal Trade Commission
and, if not, an explanation why not; and
* * * * *

m 20.In § 708b.106, revise paragraph
(a)(2)(ii) to read as follows:

§708b.106 Approval of the merger
proposal by members.

(a)* EE

(2) * x %

(ii) Contain a summary of the merger
plan, including, but not necessarily
limited to, current financial statements
for each credit union, a consolidated
financial statement for the continuing
credit union, analyses of share values,
explanation of any proposed share
adjustments, explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts, and a
detailed description of any merger
related financial arrangement, as
defined in § 708b.2. The description
must include the name and title of each
individual recipient and an explanation
of the financial impact of each element
of the arrangement, including direct
salary increases and any indirect
compensation, such as any bonus,
deferred compensation or other
financial reward;

* * * * *

§708b.107 [Amended]

m 21. Amend the heading to § 708b.107
by removing the word “Certificate” and
adding the word “Certification” in its
place.

m 22.In § 708b.201, revise paragraph (c)
to read as follows:

§708b.201 Termination of insurance.
* * * * *

(c) A majority of the credit union’s
members must approve a termination of
insurance by affirmative vote. The vote
must be taken by secret ballot and

conducted by an independent entity.
* * * * *

m 23.In § 708b.203, revise paragraphs
(d), (f), and (g) to read as follows:

§708b.203 Conversion of insurance.
* * * * *

(d) Approval of a conversion of
Federal to nonfederal insurance requires
the affirmative vote of a majority of the
credit union’s members who vote on the
proposition, provided at least 20 percent
of the total membership participates in
the voting. The vote must be taken by
secret ballot and conducted by an
independent entity.

* * * * *

(f) The board of directors of the credit
union and the independent entity that
conducts the membership vote must
certify the results of the membership
vote to the NCUA within 14 calendar
days after the deadline for receipt of
votes. The certification must include the
total number of members of record of
the credit union, the number who voted
on the conversion, the number who
voted in favor of the conversion, and the
number who voted against. The

certification must be in the form
specified in subpart C of this part.

(g) Generally, the NCUA will
conditionally approve or disapprove the
conversion in writing within 14 days
after receiving the certification of the
vote. The credit union must complete
the conversion within six months of the
date of conditional approval. If a credit
union fails to complete the conversion
within six months the Regional Director
will disapprove the conversion. The
credit union’s board of directors, if it
still wishes to convert, must then adopt
a new conversion proposal and solicit

another member vote.
* * * * *

m 24.In § 708b.206, revise paragraph (b)
to read as follows:

§708b.206 Share insurance
communications to members.
* * * * *

(b) Every share insurance
communication must contain the
following conspicuous statement: “IF
YOU ARE A MEMBER OF THIS CREDIT
UNION, YOUR ACCOUNTS ARE
CURRENTLY INSURED BY THE
NATIONAL CREDIT UNION
ADMINISTRATION, A FEDERAL
AGENCY. THIS FEDERAL INSURANCE
IS BACKED BY THE FULL FAITH AND
CREDIT OF THE UNITED STATES
GOVERNMENT. IF THE CREDIT
UNION CONVERTS TO PRIVATE
INSURANCE WITH [insert name of
private share insurer] AND THE CREDIT
UNION FAILS, THE FEDERAL
GOVERNMENT DOES NOT
GUARANTEE THAT YOU WILL GET
YOUR MONEY BACK.” The statement
must:

(1) Appear on the first page of the
communication where conversion is
discussed and, if the communication is
on an Internet Web site posting, the
credit union must make reasonable
efforts to make it visible without
scrolling; and (2) Must be in capital
letters, bolded, offset from the other text
by use of a border, and at least one font
size larger than any other text (exclusive
of headings) used in the

communication.
* * * * *

Note: The following revision to a document
entitled “Corporate Federal Credit Union
Bylaws,” will not appear in the Code of
Federal Regulations.

Section 4 of Article XI of the
document entitled “Corporate Federal
Credit Union Bylaws” is revised to read
as follows:

Article XI. General

* * * * *
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Section 4. (a) Subject to the
limitations in 12 CFR 701.33(c)(5)
through (c)(7) of the NCUA regulations,
the corporate credit union may elect to
indemnify to the extent authorized by
(check one) () law of the State of

or () Model Business
Corporation Act the following
individuals from any liability asserted
against them and expenses reasonably
incurred by them in connection with
judicial or administrative proceedings to
which they are or may become parties
by reason of the performance of their
official duties: (Check as appropriate) ()
current officials, () former officials,
() current employees, () former
employees.

(b) The corporate credit union may
purchase and maintain insurance on
behalf of the individuals indicated in (a)
above against any liability asserted
against them and expenses reasonably
incurred by them in their official
capacities and arising out of the
performance of their official duties to
the extent such insurance is permitted
by the applicable State law or the Model
Business Corporation Act.

(c) The term “official” in this bylaw
means a person who is a member of the
board of directors, supervisory
committee, other volunteer committee
(including elected or appointed loan
officers or membership officers),
established by the board of directors.

* * * * *
[FR Doc. 2010-32115 Filed 12-27-10; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 906

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1207

RIN 2590-AA28

Minority and Women Inclusion

AGENCIES: Federal Housing Finance
Board; Federal Housing Finance
Agency.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA or agency) is adopting a
final rule to implement section 1116 of
the Housing and Economic Recovery
Act of 2008 (HERA). Section 1116 of
HERA requires FHFA, the Federal
National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage
Corporation (Freddie Mac), and the
Federal Home Loan Banks (Banks) to
promote diversity and the inclusion of

women and minorities in all activities.
The final rule implements the
provisions of section 1116 of HERA that
apply to Fannie Mae, Freddie Mac, and
the Banks.

DATES: This rule is effective January 27,
2011.

FOR FURTHER INFORMATION CONTACT: Eric
Howard, Equal Employment
Opportunity and Diversity Director,
Eric.Howard@fhfa.gov, (202) 408-2502,
1625 Eye Street NW., Washington, DC
20006; or Mark Laponsky, Deputy
General Counsel,
Mark.Laponsky@fhfa.gov, (202) 414—
3832 (not toll-free numbers), Federal
Housing Finance Agency, Fourth Floor,
1700 G Street, NW., Washington, DC
20552. The telephone number for the
Telecommunications Device for the
Hearing Impaired is (800) 877—-8339.

SUPPLEMENTARY INFORMATION:

I. Background

Effective July 30, 2008, HERA, Public
Law 110-289, 122 Stat. 2654, amended
the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992 (12 U.S.C. 4501 et seq.) (Safety and
Soundness Act) to establish FHFA as an
independent agency of the Federal
government.! HERA transferred the
supervisory and oversight
responsibilities of the Office of Federal
Housing Enterprise Oversight (OFHEQ)
over Fannie Mae and Freddie Mac
(collectively, Enterprises), and of the
Federal Housing Finance Board (FHFB)
over the Banks (collectively, regulated
entities) and the Bank System’s Office of
Finance to FHFA.

The Safety and Soundness Act
provides that FHFA is headed by a
Director with general supervisory and
regulatory authority over the regulated
entities. FHFA is charged, among other
things, with overseeing the prudential
operations of the regulated entities.
FHFA is also charged to ensure that the
regulated entities: Operate in a safe and
sound manner including maintenance of
adequate capital and internal controls;
foster liquid, efficient, competitive, and
resilient national housing finance
markets; comply with the Safety and
Soundness Act and rules, regulations,
guidelines and orders issued under the
Safety and Soundness Act, and the
respective authorizing statutes of the
regulated entities; carry out the
respective missions through activities
authorized and consistent with the
Safety and Soundness Act and the
authorizing statutes; and, engage in

1 See Division A, titled the “Federal Housing
Finance Regulatory Reform Act of 2008,” Title I,
section 1101 of HERA.

activities and operations that are
consistent with the public interest.

Section 1116 of HERA amended
section 1319A of the Safety and
Soundness Act (12 U.S.C. 4520) to
require FHFA to engage in certain
activities to promote a diverse
workforce. It also requires each
regulated entity to establish an Office of
Minority and Women Inclusion, or
designate an office, responsible for
carrying out the requirements of the
section and such requirements and
standards established by the Director.
Section 1319A of the Safety and
Soundness Act requires the regulated
entities to promote diversity in all
activities and at every level of the
organization, including management,
employment and contracting.
Furthermore, 12 U.S.C. 1833e, as
amended, and Executive Order 11478
require FHFA and the regulated entities
to promote equal opportunity in
employment and contracting.

On January 11, 2010, FHFA published
a proposed rule on Minority and
Women Inclusion to implement section
1116 of HERA, 12 U.S.C. 4520. The
proposal set forth minimum
requirements for regulated entity
diversity programs as well as
requirements for reporting on these
programs. The proposal also set forth
the minimum requirements for the
agency’s own diversity program.

The proposed rule consisted of the
following subparts: Subpart A addressed
matters of general application; subpart B
applied only to FHFA’s internal
operational requirements under section
1116 of HERA; and subpart C
implemented the requirements under
section 1116 of HERA for the regulated
entities. FHFA initially established a 60-
day comment period but, at the request
of the public, extended that period
another forty-five (45) days.2 The
extended comment period closed on
April 26, 2010.

FHFA received 23 comment letters to
the proposed rule from individuals and
entities. Three letters came from private
citizens. Fannie Mae, Freddie Mac, and
eleven of the Banks submitted comment
letters. The Banks of Atlanta, Boston,
Chicago, Dallas, Indianapolis, New
York, San Francisco, Seattle, Topeka,
Des Moines and Pittsburgh sent
comments that were generally similar.
The Bank System’s fiscal agent, the
Office of Finance, also submitted a
comment. The following trade
associations or potential vendors to the
regulated entities submitted comment
letters: The National Association of
Hispanic Real Estate Professionals

2 See 75 FR 10446, March 8, 2010.
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(NAHRE); the New America Alliance
(NAA); FinaCorp Securities; Trade
Street Advisors (TSA); the Asian Real
Estate Association of America (AREAA);
and the National Association of
Securities Professionals (NASP). The
comments were extensive, thoughtful
and significant. All comments were
considered. None of the comments
addressed the provisions of subpart B
with respect to the requirements for
FHFA'’s internal diversity management
program. A discussion of significant
comments as they relate to the
provisions of the final rule follows.

II. Reservation of Subpart B

This regulation finalizes subpart A,
addressing matters of general
applicability, and subpart C, addressing
regulation of diversity at the regulated
entities and the Bank System’s Office of
Finance. FHFA has decided to reserve
subpart B of the proposed rule. After the
comment period for the proposed rule
closed, the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
Public Law 111-203 (Dodd-Frank) was
enacted. Section 342 of Dodd-Frank
expands on the requirements of HERA.
Unlike HERA, Dodd-Frank requires the
agency to establish and staff a separate
Office of Minority and Women
Inclusion responsible for carrying out
operational diversity requirements. The
requirements of Dodd-Frank are similar,
but not identical to HERA and apply to
several other financial regulatory
agencies. FHFA plans to finalize subpart
B once it has reconciled the
requirements of HERA section 1116, the
reserved subpart B to this rule, and
section 342 of Dodd-Frank. FHFA wants
to ensure that any proposed
requirements under subpart B of the
rule will facilitate the appropriate
alignment of the agency’s diversity and
inclusion program with the programs
the other agencies subject to section 342
of Dodd-Frank will be implementing.

III. Final Rule—Subparts A and C

FHFA responds to specific concerns
below as it explains aspects of the rule
commented upon. After considering the
comments received in response to the
proposed rule, FHFA is adopting a final
rule implementing the provisions of
section 1116 of HERA that apply to
Fannie Mae, Freddie Mac, and the
Banks.

A. Comments on FHFA’s Authority

All eleven of the Banks that submitted
comments and the Office of Finance
commented that the proposed rule
exceeds FHFA'’s authority under HERA
in several respects, but most notably by
including any coverage of disabilities in

the rule. The comments suggest that
coverage of the rule must be strictly
limited to HERA'’s identification of
minorities and women.

FHFA disagrees. HERA contains more
than sufficient authority for the Director
to expand the coverage of the rule.
Several provisions of HERA make clear
that the provisions of section 1116 are
minimum standards on which the
Director may expand as he determines
appropriate. Section 1116, in explaining
the responsibilities of a regulated
entity’s Office of Minority and Women
Inclusion, requires the office to “carry
out this section and all matters of the
entity relating to diversity * * *in
accordance with such standards and
requirements as the Director shall
establish.” 12 U.S.C. 4520(a) (emphasis
added). The reference to “this section
and all matters of the entity relating to
diversity” signals that Congress did not
intend the terms of the section to limit
the Director’s authority. They indicate
an understanding that “all matters of the
entity relating to diversity” is not
limited to matters relating to minorities
and women. That understanding is
buttressed by the unqualified authority
for the Director to establish “such
standards and requirements” as he
determines appropriate.

The Director’s authority does not stop
at the language of section 1116. The
Director has broad general regulatory
authority (12 U.S.C. 4511(b)(2)) which is
required to include a principal duty of
“oversee[ing] the prudential operations
of each regulated entity.” 12 U.S.C.
4513(a)(1)(A). Moreover, the scope of
the Director’s authority includes
“exercis[ing] such incidental powers as
may be necessary or appropriate to
fulfill the duties and responsibilities of
the Director in the supervision and
regulation of each regulated entity.” 12
U.S.C. 4513(a)(2)(B).

The Director believes that the anti-
discrimination provisions in the
Rehabilitation Act of 1973 (29 U.S.C.
791, 793, 794, and 794a) and the
congressional findings concerning
extensive discrimination and barriers to
economic participation faced by
individuals with disabilities underlying
the Americans with Disabilities Act (42
U.S.C. 12101) (ADA) constitute
sufficient reason to include individuals
with disabilities and disabled-owned
businesses within the scope of this final
rule. The final rule includes
requirements for inclusion and diversity
with respect to individuals with
disabilities.

B. Disabilities Terminology

In several instances, the proposed rule
used the term “disabled” to refer to the

community of individuals with
disabilities. The final rule changes that
terminology to “individuals with
disabilities” or “persons with
disabilities,” where appropriate.
Consistent with current convention and
usage in the ADA, the final rule no
longer refers to individuals with
disabilities as “disabled” and the
definition of “disabled” has been
removed. The term “disabled-owned
business” is separately defined and is
retained for ease of use.

C. Disabilities Data Reporting

Several commenters requested
removal of data reporting requirements
with respect to disabilities. FHFA found
their comments compelling to the extent
that some elements of the proposed rule
create unnecessary tension with medical
privacy and anti-discrimination statutes.
Therefore, data reporting with respect to
disabilities is significantly reduced in
the final rule, as discussed below.
However, the rule retains some data
reporting requirements and continues to
require outreach to the individuals with
disabilities.

D. Scope of Contracts Included Under
the Rule

A significant number of commenters
requested that the agency clarify the
scope of the contracts subject to the
requirements of the rule. Several
commenters proposed that the agency
limit the rule to contracts for services.
Several others proposed that the final
rule apply to contracts for goods and
services, but as described by the Federal
Deposit Insurance Corporation’s own
outreach regulation.? Some commenters
raised serious concerns about applying
the rule to loans, advances and other
contracts that are for neither goods nor
services.

Section 1116(c) of HERA, entitled
“Applicability,” provides: “This section
shall apply to all contracts of a regulated
entity for services of any kind, including
services of investment banking, asset
management entities, broker-dealers,
financial services entities, underwriters,
accountants, investment consultants,
and providers of legal services.” This
makes clear that the section covers all
contracts for services. However, the
section does not limit the scope to just
contracts for services as a number of
commenters asserted. On the contrary,
section 1116(b) seeks inclusion and
diversity “in all business and activities
of the regulated entity at all levels,
including in procurement, insurance

3 See Federal Deposit Insurance Corporation
regulation 12 CFR Part 361 Minority and Women
Outreach Program Contracting.
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and all types of contracts (including
contracts for the issuance or guarantee
of any debt, equity, or mortgage-related
securities, the management of its
mortgage and securities portfolios, the
making of its equity investments, the
purchase, sale, and servicing of single-
and multi-family mortgage loans, and
the implementation of its affordable
housing program and initiatives).” An
interpretation that limits coverage to
contracts for services makes section
1116(b) a nullity. Even restricting
coverage to contracts for goods and
services severely limits section 1116(b)
beyond the plain language of the statute.

However, FHFA understands the
practical difficulties in applying a rule
to cover contracts for services, contracts
for goods, and contracts for all other
subjects, such as financial contracts,
loans, financial transactions, financial
instruments, realty, deeds, mortgages,
letters of credit, confidentiality and non-
disclosure agreements, software and
other licenses, corporate operating
agreements and similar arrangements,
and the Banks’ advances. HERA, by
requiring every contract for services to
be covered but not using the same
inclusive language for all contracts,
allows for reasonable distinctions.
FHFA believes that contracts for goods
that are for more than minimal amounts,
as well as contracts for services, present
great opportunities for the regulated
entities and the Office of Finance to
advance the interests of diversity. The
final rule requires demographic data
reporting and all other relevant
elements in the regulation for every
contract for services and every contract
for goods that equals or exceeds $10,000
in annual value (whether as a single
contract or as a series of contracts or
renewals with a single vendor). The
final rule exempts from the material
clause and demographic data reporting
requirements of §§ 1207.21(b)(6),
1207.22 and 1207.23(b)(11) through
1207.23(b)(13) all other contracts. The
regulated entities’ diversity outreach
efforts in contracting under § 1207.21(c),
however, should seek to include every
type of contract. Paragraph (b) has been
added to § 1207.3, “Limitations,” to
reflect these distinctions. To further
ensure the reasonable implementation
of this limitation, section 1207.21(b) is
expanded to require that each regulated
entity and the Office of Finance identify
the types of contracts it considers
exempt under § 1207.3(b).

E. Business Certifications

A few commenters asked for guidance
with respect to what certifications
FHFA would accept for minority-,
women-, and disabled-owned

businesses. Other commenters requested
clarity with respect to identifying
qualified businesses. The proposed rule
noted that the definition of “disabled-
owned businesses” is satisfied by a
business that qualifies with the U.S.
Small Business Administration (SBA) as
a Service-Disabled Veteran-Owned
Small Business Concern. Other methods
of certification exist through State
government entities, trade associations
and specialty organizations, and
chambers of commerce, such as the US
Business Leadership Network, a
national disability organization of
businesses, or the National Association
of Minority and Women Owned Law
Firms.

Despite inherent shortcomings in self-
certification, FHFA believes that the
regulated entities and the Office of
Finance should be allowed to rely on a
self-certification from a business so long
as both the certification and the reliance
are in good faith. Nonetheless, FHFA
prefers that the regulated entities rely on
certifications from qualified
independent third parties.

F. Quotas and Demographic
Benchmarks

Several commenters urged FHFA to
disclaim the use of demographic quotas,
while other commenters urged the
agency to establish numerical targets
and goals. Nothing in the proposed rule,
or in the final rule, envisions or suggests
the use of quotas. Additionally, a
generally applicable regulation is not
the vehicle through which to prescribe
remedial targets for specific
circumstances at particular entities.
FHFA will not forego the use of any
legally permissible standards, methods,
tools and techniques that it determines
appropriate to analyze data reported and
to measure progress or adherence to
standards. Diversity at each regulated
entity and the Office of Finance needs
to be evaluated separately. FHFA is not
willing to impose an artificial standard
on all entities. Deficiencies at a
regulated entity or the Office of Finance
will be addressed as they arise on a
case-by-case and issue-by-issue basis.
The use of remedies to address the
deficiencies will be tailored to fit the
circumstances at hand.

Several commenters requested that
FHFA use regional demographic data
when analyzing workforce diversity and
the progress of each regulated entity.
FHFA responds by noting that it will
use the data it considers appropriate in
the context of what it is evaluating.
Regional demographic data are
appropriate for some purposes, but not
for all. By way of example only, it
would be appropriate to apply national

data when recruiting for employees or
soliciting for contractors on a national
basis. Under no circumstance will
FHFA accept regional demographic data
as a means of justifying the failure to
make efforts to advance diversity.

G. Comments Disputing the Public
Policy Reflected in Section 1116 and the
Proposed Rule

One private citizen commented that
any approach to inclusion and diversity
that recognizes characteristics like
gender and race are misguided and
counterproductive. Another private
citizen commented that FHFA should
not require the creation of Offices of
Minority and Women Inclusion and
should let existing agencies, such as the
Equal Employment Opportunity
Commission (EEOC), regulate diversity
at the regulated entities.

Both of these comments are mistaken
and take issue with the public policy
expressed by Congress in section 1116
of HERA. Congress directed each
regulated entity to establish an Office of
Minority and Women Inclusion, or
designate an office to perform the
functions required by the statute of such
an office. Congress also required that the
regulated entities pay attention to and
report on gender and racial diversity in
their activities including in employment
and contracting. FHFA does not have
the discretion to ignore the statute.
Moreover, HERA gives certain
regulatory oversight and enforcement
authority to FHFA to broadly encourage
diversity in employment, contracting,
and all business and activities at the
regulated entities which are not
otherwise subject to such regulation.

Existing agencies do not, as one
private citizen suggested, regulate
diversity in employment or contracting
at the regulated entities. The EEOC is an
enforcement agency to which certain
demographic data is reported. It files
lawsuits and investigates and processes
charges of discrimination in
employment against businesses for
violations of anti-discrimination laws. It
publishes reports about employment
discrimination as well as diversity
trends and progress throughout the
country and in specific segments of the
economy. The EEOC’s regulations
provide guidelines for addressing and
avoiding employment discrimination
and it issues recommended best
practices and legal policy
announcements. It does not exercise
regulatory oversight of diversity.
Furthermore, its authority is limited to
discrimination in employment. The
EEOC has no authority with respect to
contracting in any industry. Similarly,
unlike Federally insured depository
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institutions, FHFA’s regulated entities
are not considered government
contractors subject to Executive Order
11246, under which the Department of
Labor’s Office of Federal Contract
Compliance Programs (OFCCP)
exercises mainly enforcement authority
with respect to discrimination on
specific bases at many financial
institutions and other companies. In
short, the responsibilities given to FHFA
are not—as the commenter suggested—
duplicative of existing regulatory
regimes.

Section 1207.1 Definitions

In several instances, the proposed rule
used the term “disabled” to refer to the
community of individuals with
disabilities. The final rule uses the term
“individuals with disabilities” or
“persons with disabilities” instead of
“disabled” where appropriate. This
change is made consistent with current
convention and usage in the ADA. The
final rule no longer refers to individuals
with disabilities as “disabled” and the
definition of “disabled” has been
removed. The term “disabled-owned
business” is separately defined and is
retained for ease of use.

Seven Banks commented that the
proposed definition of “business and
activities” is too broad, exceeds the
scope of HERA, and makes compliance
with some sections of the proposed rule
impossible.

FHFA disagrees. The definition is
intentionally broad and all-inclusive
because the statute’s description of
covered activities is broad and all-
inclusive. Section 1116 of HERA applies
the diversity and inclusion
requirements to “all matters of the entity
relating to diversity in management,
employment and business activities
* * %212 U.S.C. 4520(a). It extends to
“all business and activities * * * atall
levels, including in procurement,
insurance and all types of contracts
(including contracts for the issuance of
debt, equity or mortgage-related
securities, the management of its
mortgage and securities portfolios, the
making of its equity investments, the
purchase, sale and servicing of single-
and multi-family mortgage loans, and
the implementation of its affordable
housing program and initiatives).” 12
U.S.C. 4520(b). The breadth of the
definition is necessary to ensure that
“all types of contracts,” management
activities, employment, procurement
and “all contracts * * * for services of
any kind” (12 U.S.C. 4520(c)) in fact are
captured by the regulation. The final
rule retains the proposed definition.

Seven Banks identified as problematic
the definition of “disabled-owned

business” because it relies on inherently
unreliable self-identifications. Another
regulated entity suggested expressly
permitting the use of voluntary
commercially reasonable efforts to
identify qualified populations. Self-
identifications, while not ideal, are
commonly relied upon, including in the
decennial censuses. With respect to
disabilities, certain inquiries cannot be
made and some disabilities are not
observable. Self-identification actually
is a preferred method for classification.
FHFA does not believe that further
clarification is needed, having
addressed the issues of business
certifications above. The final rule
retains the proposed definition.

Five regulated entities commented
that the proposed definition of
“minority” is inconsistent with HERA,
which cross-references section 1204 of
the Financial Institutions Reform
Recovery and Enforcement Act of 1989.
The commenters are correct. Although
under the Director’s authority, FHFA
can require reporting with respect to
classifications that are beyond those
included in the mandatory definition of
“minority,” the final rule conforms the
definition of “minority” to that
referenced in HERA.

One Bank requested that FHFA limit
the definition of “disability” by
disregarding the so-called “regarded as”
alternative contained in both the
Rehabilitation Act of 19734 and the
ADA.5 FHFA declines to adopt the
suggestion. The definition incorporates
standards developed by authorities
responsible for enforcing the ADA and
FHFA finds no reason to create a
narrower definition than that which
Federal law has recognized for more
than thirty (30) years.

Section 1207.2 Policy, Purpose and
Scope

Nine Banks and the Office of Finance
requested that FHFA limit the phrase “to
the maximum extent possible” to actions
that are consistent with other laws and
accounting for safety and soundness
concerns. FHFA believes that
compliance with other applicable laws
is an inherent qualification on any
action and need not be expressed in the
final rule. With respect to safety and
soundness considerations, the final rule
reflects that safety and soundness are
concerns that should be balanced when
implementing the phrase “to the
maximum extent possible.” However,
the goals of inclusion and diversity are

4 See School Board of Nassau County v. Arline,
480 U.S. 273, 279 (1987) (quoting the Rehabilitation
Act definition of “handicapped individual” as
amended in 1974).

542 U.S.C. 12102(2).

not inconsistent with safety and
soundness. Therefore, safety and
soundness should not be used, and
FHFA will not accept it, as a
justification for the regulated entities
and the Office of Finance failing to
make efforts to advance inclusion and
diversity.

The proposed rule did not include
individuals with disabilities in
describing FHFA'’s policy to promote
nondiscrimination, diversity, and
inclusion. The final rule corrects that
omission, consistent with the rest of the
rule. Additionally, the final rule
clarifies that the described policy is a
minimum standard. The final rule also
removes references to any standards
pertaining to FHFA in § 1207.2(b) and
(c) since subpart B in which the
standards were addressed has been
reserved.

Section 1207.20 Office of Minority and
Women Inclusion

Six Banks requested clarification that
an entity would be in compliance with
paragraph (a) of this section if some of
the responsibilities of § 1207.20 were
performed by employees outside of the
designated Office of Minority and
Women Inclusion. The final rule retains
the language from the proposed rule.
However, FHFA does not believe it
necessary for an Office of Minority and
Women Inclusion to operate in isolation
from other parts of the entity. As long
as the Office of Minority and Women
Inclusion, or other designated office,
remains responsible and accountable for
directing and implementing the entity’s
diversity and inclusion program, other
units of the entity may assist as
required. FHFA encourages efforts to
integrate respect for and attention to
diversity and inclusion throughout each
regulated entity.

Five Banks objected to the use of the
phrase “standards and guidance” in
§1207.20(c). The final rule uses the
phrase “standards and requirements” to
conform to the language in 12 U.S.C.
4520(a). Nonetheless, FHFA intends to
use various tools to implement this
regulation and guidances may be among
them, when appropriate.

Section 1207.21 Equal Opportunity in
Employment and Contracting

Eight Banks commented that
paragraph (a) of this section should not
be broadened beyond the demographic
classifications of “minority” and gender,
noted in HERA. Section 1207.21(a)
requires an equal opportunity notice
and FHFA declines to narrow the
identification of so-called “protected
classes” recognized in an equal
opportunity notice. FHFA notes that the
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exact language of the notice is not
prescribed, but making this notice
exclusive, rather than inclusive, of
classifications is inconsistent with
encouraging diversity. If anything, the
proposed rule’s requirement is under-
inclusive, as it only addresses protected
classifications recognized in Federal
employment discrimination laws. Many
businesses, perhaps some regulated
entities, already have policies that
recognize equal opportunity for other
classifications, such as marital or
parental status, sexual orientation or
political affiliation. The final rule
clarifies that the status classifications
required in the notice establishes a
minimal level of inclusiveness and
additional coverage is voluntary to the
entity. The notice should be
supplemented and amended from time-
to-time as additional protected
classifications are identified in Federal
anti-discrimination laws. For additional
clarity, the final rule also requires the
entity to confirm its commitment
against retaliation, a fundamental
principle for realizing the objective of
equal opportunity.

Eight regulatecf/ entities objected to the
“alternative media” publication
requirements in paragraphs (a) and (b)
of this section as overly burdensome.

FHFA disagrees. The proposed rule
language required the regulated entities
and the Office of Finance to make
certain notices, policies and procedures
readily accessible to the public
“(including through alternative media—
e.g., Braille, audio—as necessary).” The
language with respect to Braille and
audio formats is illustrative of
accessibility and not prescriptive. The
proposed rule was clear that if
alternative media formats were
“necessary,” they should be used. FHFA
has decided to use the phrase
“alternative media formats, as
necessary,” to make it very clear that the
language does not limit the types of
alternative formats a regulated entity or
the Office of Finance should use when
necessary to make notices, policies and
procedures accessible.

One regulated entity commented that
FHFA should modify paragraphs (b) and
(c) of this section to clarify that
demographic preferences in hiring and
contracting are not required. FHFA
declines to make the requested
modification because it is unnecessary.
Nothing in the proposal or the final rule
requires preferences. However, the
comment alerted FHFA to the fact that
recruiting and outreach to sources for
applicants for employment who are
minorities, women or individuals with
disabilities had been omitted from the
proposal. To correct this oversight, the

final rule adds a clause to paragraph
(b)(5) of this section requiring the
regulated entities and the Office of
Finance to encourage and engage in
recruiting and outreach for applicants
for employment from minorities,
women and individuals with
disabilities.

Twelve of the regulated entities
submitted comments objecting to
paragraph (b)(3) of this section requiring
alternative dispute resolution
mechanisms for complaints of
discrimination. The requirement is
procedural. It does not create a
substantive right, but provides a process
that is known for both the regulated
entity and claimants to resolve disputes
early. However, FHFA does not intend
to micro-manage the affairs of the
regulated entities and the Office of
Finance. If, in the exercise of
management judgment, a regulated
entity or the Office of Finance
determines that an alternative dispute
resolution mechanism is advisable,
FHFA encourages it to make the process
transparent and known through the
entity’s policies. The final rule requires
internal procedures for accepting and
resolving complaints of discrimination,
but does not require any particular
design or the use of alternative dispute
resolution options.

Ten Banks contended that the
reasonable accommodation procedure
requirement of paragraph (b)(4) of this
section exceeds HERA’s scope and
creates substantive rights for individuals
with disabilities.

FHFA disagrees. The substantive and
enforceable right is created by the
American with Disabilities Act.® The
final rule requires the regulated entities
and the Office of Finance to establish
transparent procedures for fulfilling
their legal obligations under the ADA to
provide reasonable accommodations to
employees and applicants for
employment. The final rule retains the
language of the proposal.

Eleven Banks and the Office of
Finance objected to the proposed
paragraph (b)(6) of this section requiring
that all contracts contain a material
clause committing the contractor to the
principles of non-discrimination and
diversity and that all contractors require
such clauses in subcontracts for goods
and services provided to the regulated
entities. The Banks believe that
requiring such clauses places them at a
competitive disadvantage in contracting;
that such clauses are unenforceable; and
that the requirement interferes with a
Bank’s and a contractor’s right to
contract. The final rule retains the

642 U.S.C. 12112(b)(5).

requirement. As a matter of public
policy FHFA believes that any regulated
entity or the Office of Finance, as a
Federal government sponsored
enterprise, should decline to enter into
business with contractors who find such
clauses objectionable. Similar clauses
have been required in government
contracts under Executive Order 11246
for more than (forty) 40 years. Unlike
the requirements for government
contracts, FHFA has not prescribed
specific language to be included. Each
entity is free to develop the specific
language of its own required clause. In
developing the clause, each entity can
address the difficulties it believes exist
for enforcement. These clauses create
contractual conditions that a contractor
or subcontractor can accept or reject.
FHFA does not believe that such
provisions pose any greater enforcement
difficulty than any other contractual
condition. Nevertheless, FHFA
recognizes that in some contexts and for
limited types of contracts these clauses
may not be commercially reasonable to
obtain. Therefore, § 1207.3(b)
establishes certain limitations on the
material clause requirement.

Nine regulated entities asked FHFA to
confirm that the required standards and
procedures for publication of
contracting opportunities under
paragraph (c)(2) of this section may
include reasonable exceptions identified
by the regulated entity or the Office of
Finance. The commenters were
concerned that the expansive scope of
the proposed regulation could hinder
their ability to engage in certain
business transactions. Although the
commenters did not provide options for
addressing or implementing their
suggestions, FHFA recognizes that the
requirements under paragraph (c)(2) of
this section could result in unintended
hardships for the regulated entities and
the Office of Finance.

FHFA finds that the publication,
solicitation and competitive bidding
processes are critical to ensuring broad
and fair participation of potential
vendors, thereby enhancing the
opportunities for a more diverse pool of
contractors. The final rule retains the
publication and bidding process
requirements. However, each regulated
entity and the Office of Finance may
exercise reasonable discretion to
develop thresholds, exceptions, or
limitations for implementing paragraph
(c)(2) of this section. A new
§1207.21(b)(7) requires the regulated
entities and the Office of Finance to
develop policies and procedures that
address the rationale, necessity, and
parameters for employing any
thresholds, exceptions, or limitations
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with respect to implementing paragraph
(c)(2) of this section. The thresholds,
exceptions, or limitations for
implementing § 1207.21(c)(2) must be
commercially reasonable and consistent
with the intent of HERA. Under the
express terms of HERA, procedures to
“review and evaluat[e] * * * contract
proposals and to hire service providers
shall include a component that gives
consideration to the diversity of the
applicant.” 12 U.S.C. 4520(b). The final
rule retains, in § 1207.21(c)(3), the
requirement for considering diversity.

Section 1207.22 Regulated Entity and
Office of Finance Reports

Seven Banks asked that the final rule
enumerate the expected deliverables
necessary for the preliminary status
report, as required by paragraph (a)(1) of
this section.

FHFA declines to expand on the
requirement as requested, because the
expansion is unnecessary. Paragraph
(a)(1) of this section, as proposed,
required the preliminary report to
describe “actions taken, plans for and
progress toward implementing the
provisions of 12 U.S.C. 4520 and this
part; and including to the extent
available the data and information
required by this part to be included in
an annual report.” The proposed rule
provides sufficient information for the
regulated entities and the Office of
Finance to understand what is required
to be included in the preliminary
reports.

Nine regulated entities and the Office
of Finance commented on the timing of
reports. Some requested that the annual
report required by paragraph (c) of this
section not be required until at least 120
days after the end of a reporting period.
Others requested that the due date for
submission be April 1 of each year
rather than February 1 and beginning in
2012 rather than 2011. Others requested
that the first annual reporting period
begin on the date that the final rule is
effective while others suggested an
October 1 to September 30 reporting
period. The comments are far from
uniform, but they illustrate that the
regulated entities are likely to require
significantly different lengths of time to
place in operation an infrastructure
capable of providing the information
required by the rule. Therefore, FHFA
has determined that the transition
period before the filing of preliminary
reports should be lengthened from 90 to
180 days after the effective date of the
final rule.

The commenters also presented
various and not always consistent
alternative reporting periods and dates
for their annual accomplishment

reports. FHFA understands the
challenges the regulated entities and the
Office of Finance may encounter when
submitting their annual
accomplishment reports. As a result, the
first annual report under the rule will be
required on March 1, 2012, and will
report on the period of January 1
through December 31, 2011. The March
1 date for annual reports provides a
minimal amount of time for the agency
to analyze information and include
elements in its own report to Congress.
The January 1 through December 31
reporting period maintains consistency
with the periods covered in its annual
reports to Congress.

One regulated entity suggested that
the rule consolidate the annual
summary required by § 1207.22(d) and
the annual report under § 1207.22(c).
Another requested that the annual
report coincide with the due date for an
annual financial report.

FHFA declines to adopt either
suggestion. The annual report and the
annual summary serve different
purposes. The summary is the minimum
information that HERA requires to be
reported along with each entity’s annual
report to the Director. The annual report
is more detailed and provides greater
specificity to aid the agency in fulfilling
its regulatory responsibilities.

One regulated entity requested
modification to paragraph (b) of this
section to provide that the information
in annual reports will not be disclosed
to the public. Other commenters
requested that all information gathered
from the regulated entities and the
Office of Finance be publicly available.
Another regulated entity argued that
FHFA should acknowledge that it is
bound by other statutes to maintain the
confidentiality of some of the
information reported, such as reports
filed with the EEOC. The applicability
of this provision to FHFA is not clear,
but FHFA does not intend to publicly
release the subject information and data.

FHFA considers the reports and data
to be related to examinations and
examination, operation, or condition
reports. In general, FHFA will consider
all the information and data attributed
to a particular regulated entity to be
non-public, subject to Freedom of
Information Act Exemption (b)(8) and to
the examination privilege. The agency
does not intend to make attributed
information public. However, FHFA
intends to use the information and data
arrayed or aggregated in a variety of
ways, without attribution to specific
institutions, in order to identify trends,
success or lack of success, or best
practices each regulated entity can use
to assess or improve its own programs.

Additionally, FHFA may use such
unattributed information in various
formats to inform the public on such
trends, success, lack of success and best
practices among the regulated entities.
As aresult, FHFA does not believe that
any change to the rule is required in this
respect.

Two regulated entities asked for
clarification of the term “third-party
contractor” as used in paragraph (d) of
this section. “Third-party contractor” is
an undefined term used in 12 U.S.C.
4520(d). In the context of this part,
FHFA considers the term to be co-
extensive with the term “contractor” and
deletes “third-party” from the final rule.
The intent is to capture the various
types of contracts entered into between
a regulated entity and another person or
entity independent of the regulated
entity, as limited by § 1207.3(b) of the
final rule.

One commenter recommended that
the final rule should establish a
threshold amount and require large
contractors to report on any
subcontracting activities. FHFA believes
the purpose of the suggestion is an effort
to ensure that businesses owned by
minorities, women and individuals with
disabilities are not used as fronts to
steer a majority of the “real” work and
business under a contract to other
businesses. However, FHFA does not
believe that the final rule should
establish such detailed requirements.
The good faith requirements described
above with respect to business
certifications are in part intended to
address the concern. Moreover, FHFA
expects the regulated entities and Office
of Finance to develop their contracting
policies to ensure that methods are
present for verifying that the performing
contractor is in fact the qualified
minority-, women- or disabled-owned
business.

Section 1207.23 Annual Reports—
Format and Contents

Eleven regulated entities and the
Office of Finance, to differing degrees,
objected to voluntary self-identification
by employees, directors, and
contractors. The commenters objected to
the use of voluntary self-identification
because it could yield unreliable data
for the annual reports. Self-
identification is an accepted means of
gathering demographic data. The
decennial censuses rely on self-
identification. The EEOC and the
OFCCP also recognize that self-
identification, as well as visual
observation identification, are among
acceptable means of gathering
demographic data. This issue also is
addressed above with respect to the
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definition of “disabled-owned business”
and business certifications. The final
rule is not changed to address this
objection.

Twelve regulated entities requested
removal of §1207.23 (b)(3) because the
regulated entity will not be able to
provide the disability classification for
individuals who applied for, but were
not offered, employment. The comments
raise a significant issue in that anti-
discrimination laws severely restrict
pre-employment inquiries about
disabilities. Consequently, the final rule
deletes from paragraphs (b)(3) and (4) of
this section references to reporting by
disability classification.

Nine Banks requested clarification of
paragraphs (b)(3), (7) and (8), of this
section allowing regulated entities to
use minimum job qualifications as a
threshold for reporting the number of
individuals applying for employment or
promotion. This issue relates to the
identification of who is an applicant
under anti-discrimination in
employment laws. FHFA believes that
the regulated entities should follow the
guidance provided by the EEOC and the
OFCCP in determining what constitutes
an applicant requiring reporting. It is
not FHFA'’s charge or intent to interpret
the statutes enforced by other agencies.

Eleven regulated entities commented
that requiring data on employment
terminations under § 1207.23(b)(5) is
inconsistent with the proposed rule’s
statement that personally identifiable
information is not required.

FHFA disagrees. The provision
requires that the entities present a
simple numerical tally of employment
terminations, whether voluntary or
involuntary. It does not require the
entities to submit any identifiable
information. While it is theoretically
possible that someone with access to
attributed data from a sufficiently small
population of terminations and with
pre-existing knowledge of personally
identifiable information on an entity’s
workforce could deduce the identity of
a terminated employee, the prospect is
remote and too attenuated to require any
adjustment to the rule. The provision
does not require personally identifiable
information and the entities should not
report personally identifiable
information.

Eleven regulated entities requested
removal of the requirements in
§ 1207.23(b)(10) with respect to
outreach to low-income and inner-city
populations, activities to provide
financial literacy education and efforts
to provide contracting technical
assistance. These activities are not
required of the regulated entities by
HERA and are removed from paragraph

(b)(10) of this section. However, if a
regulated entity engages in such
activities, FHFA encourages the entity
to report on them.

One Bank requested modification to
§§1207.23 (b)(15) and (16) to remove
the requirement to report information
about complaints and claims of
discrimination, the outcomes of those
complaints and claims, and the amounts
paid in settlements and judgments.
FHFA believes that this data is
important for identifying trends and the
costs of discrimination claims at each
regulated entity separately and in
aggregate. The final rule retains the
proposed provision.

Nine regulated entities requested
removal of §§1207.23(b)(18) and (19) as
beyond the scope of the reporting
requirements of 12 U.S.C. 4520(d). The
final rule retains both provisions which
require narrative self-analyses of the
entity’s progress, successes, needs for
improvement and plans for fulfilling the
policy and purpose of the regulation.
Neither provision is precluded by
HERA; both are consistent with FHFA’s
regulatory responsibilities.

Section 1207.24 Enforcement

After review of all comments, FHFA
concluded that no change to this section
is needed.

Differences Between the Banks and the
Enterprises

Section 1313(f) of the Safety and
Soundness Act, as amended by section
1201 of HERA, requires the Director,
when promulgating regulations relating
to the Banks, to consider the differences
between the Banks and the Enterprises
with respect to the Banks’ cooperative
ownership structure; mission of
providing liquidity to members;
affordable housing and community
development mission; capital structure;
and joint and several liability. The
Director may also consider any other
differences that are deemed appropriate.
In preparing the rule, the Director
considered the differences between the
Banks and the Enterprises as they relate
to the above factors. Comments were
solicited on these differences in relation
to the proposed rule.

A significant difference exists in the
nature of advances and other financial
contracts that the entities may enter.
Specifically, the Banks’ advances are
contracts that are entered between a
Bank and its members only, limiting the
universe of potential counterparties.
Because advances are neither contracts
for goods nor contracts for services, they
are carved out of reporting requirements
under the rule. The final rule also
provides the entities latitude to exclude

contracts from solicitation and bidding
requirements on commercially
reasonable bases, so long as those
exclusions are identified. The unique
character of advances and the restricted
market for them provide some reasons
that a Bank might exclude them from
outreach, solicitation and bidding
requirements. However, the
demographic profile of the restricted
market should not be an excuse to
forego diversity efforts. Outreach and
recruiting to banks that are owned by
diverse individuals is encouraged,
which in turn diversifies the market for
advances. The final rule reflects the
flexibility needed to address these
differences.

The Director has considered the above
factors and comments and concluded
that none of the unique factors relating
to the Banks warrants establishing
different treatment under this final
regulation.

IV. Regulatory Impact
Paperwork Reduction Act

The final regulation does not contain
any information collection requirement
that requires the approval of the Office
of Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations shall
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the final
regulation under the Regulatory
Flexibility Act. FHFA certifies that the
final regulation is not likely to have a
significant economic impact on a
substantial number of small business
entities because the regulation is
applicable only to the regulated entities
and the Office of Finance, which are not
small entities for purposes of the
Regulatory Flexibility Act.

List of Subjects
12 CFR Part 906

Government contracts, Minority
businesses.



81402

Federal Register/Vol. 75, No. 248/ Tuesday, December 28, 2010/Rules and Regulations

12 CFR Part 1207

Disability, Discrimination, Equal
employment opportunity, Government
contracts, Minority businesses, Office of
Finance, Outreach, Regulated entities.

Authority and Issuance

m Accordingly, for the reasons stated in
the preamble, under the authority of 12
U.S.C. 4526, the Federal Housing
Finance Agency amends chapters IX
and XII of Title 12, Code of Federal
Regulations, as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

PART 906—OPERATIONS

m 1. The authority citation for part 906
continues to read as follows:

Authority: 12 U.S.C. 4516.

Subpart C—[Removed and Reserved]

m 2. Remove and reserve subpart C,
consisting of §§906.10 through 906.13.

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

Subchapter A—Organization and
Operations

m 3. Add part 1207 to subchapter A to
read as follows:

PART 1207—MINORITY AND WOMEN
INCLUSION

Subpart A—General

Sec.

1207.1 Definitions.

1207.2 Policy, purpose, and scope.
1207.3 Limitations.

1207.4-1207.9 [Reserved].

Subpart B—Minority and Women Inclusion
and Diversity at the Federal Housing
Finance Agency

1207.10-1207.19 [Reserved].

Subpart C—Minority and Women Inclusion

and Diversity at Regulated Entities and the

Office of Finance

1207.20 Office of Minority and Women
Inclusion.

1207.21 Equal opportunity in employment
and contracting.

1207.22 Regulated entity and Office of
Finance Reports.

1207.23 Annual reports—format and
contents.

1207.24 Enforcement.

Authority: 12 U.S.C. 4520 and 4526; 12
U.S.C. 1833e¢; E.O. 11478.

Subpart A—General

§1207.1 Definitions.

The following definitions apply to the
terms used in this part:

Business and activities means
operational, commercial, and economic
endeavors of any kind, whether for

profit or not for profit and whether
regularly or irregularly engaged in by a
regulated entity or the Office of Finance,
and includes, but is not limited to,
management of the regulated entity or
the Office of Finance, employment,
procurement, insurance, and all types of
contracts, including contracts for the
issuance or guarantee of any debt,
equity, or mortgage-related securities,
the management of mortgage and
securities portfolios, the making of
equity investments, the purchase, sale
and servicing of single- and multi-
family mortgage loans, and the
implementation of affordable housing or
community investment programs and
initiatives.

Director means the Director of FHFA
or his or her designee.

Disability has the same meaning as
defined in 29 CFR 1630.2(g) and 1630.3
and Appendix to Part 1630—
Interpretive Guidance on Title I of the
Americans with Disabilities Act.

Disabled-owned business means a
business, and includes financial
institutions, mortgage banking firms,
investment banking firms, investment
consultants or advisors, financial
services entities, asset management
entities, underwriters, accountants,
brokers, brokers-dealers, and providers
of legal services—

(1) Qualified as a Service-Disabled
Veteran-Owned Small Business Concern
as defined in 13 CFR 125.8 through
125.13; or

(2) More than fifty percent (50%) of
the ownership or control of which is
held by one or more persons with a
disability; and

(3) More than fifty percent (50%) of
the net profit or loss of which accrues
to one or more persons with a disability.

FHFA means the Federal Housing
Finance Agency.

Minority means any Black (or African)
American, Native American (or
American Indian), Hispanic (or Latino)
American, or Asian American.

Minority-owned business means a
business, and includes financial
institutions, mortgage banking firms,
investment banking firms, investment
consultants or advisors, financial
services entities, asset management
entities, underwriters, accountants,
brokers, brokers-dealers and providers
of legal services—

(1) More than fifty percent (50%) of
the ownership or control of which is
held by one or more minority
individuals; and

(2) More than fifty percent (50%) of
the net profit or loss of which accrues
to one or more minority individuals.

Office of Finance means the Office of
Finance of the Federal Home Loan Bank
System.

Reasonable accommodation has the
same meaning as defined in 29 CFR
1630.2(0) and Appendix to Part 1630—
Interpretive Guidance on Title I of the
Americans with Disabilities Act.

Regulated entity means the Federal
Home Loan Mortgage Corporation, the
Federal National Mortgage Association,
any Federal Home Loan Bank and/or
any affiliate thereof that is subject to the
regulatory authority of FHFA. The term
“regulated entities” means (collectively)
the Federal Home Loan Mortgage
Corporation, the Federal National
Mortgage Association, and/or any
affiliate Federal Home Loan Bank
and/or any affiliate thereof that is
subject to the regulatory authority of
FHFA.

Women-owned business means a
business, and includes financial
institutions, mortgage banking firms,
investment banking firms, investment
consultants or advisors, financial
services entities, asset management
entities, underwriters, accountants,
brokers, brokers-dealers and providers
of legal services—

(1) More than fifty percent (50%) of
the ownership or control of which is
held by one or more women;

(2) More than fifty percent (50%) of
the net profit or loss of which accrues
to one or more women; and

(3) A significant percentage of senior
management positions of which are held
by women.

§1207.2 Policy, purpose, and scope.

(a) General policy. FHFA’s policy is to
promote non-discrimination, diversity
and, at a minimum, the inclusion of
women, minorities, and individuals
with disabilities in its own activities
and in the business and activities of the
regulated entities and the Office of
Finance.

(b) Purpose. This part establishes
minimum standards and requirements
for the regulated entities and the Office
of Finance to promote diversity and
ensure, to the maximum extent possible
in balance with financially safe and
sound business practices, the inclusion
and utilization of minorities, women,
individuals with disabilities, and
minority-, women-, and disabled-owned
businesses at all levels, in management
and employment, in all business and
activities, and in all contracts for
services of any kind, including services
that require the services of investment
banking, asset management entities,
broker-dealers, financial services
entities, underwriters, accountants,
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investment consultants, and providers
of legal services.

(c) Scope. This part applies to each
regulated entity’s and the Office of
Finance’s implementation of and
adherence to diversity, inclusion and
non-discrimination policies, practices
and principles.

§1207.3 Limitations.

(a) Except as expressly provided
herein for enforcement by FHFA, the
regulations in this part do not, are not
intended to, and should not be
construed to create any right or benefit,
substantive or procedural, enforceable at
law, in equity, or through administrative
proceeding, by any party against the
United States, its departments, agencies,
or entities, its officers, employees, or
agents, a regulated entity or the Office
of Finance, their officers, employees or
agents, or any other person.

(b) The contract clause required by
section 1207.21(b)(6) and the itemized
data reporting on numbers of contracts
and amounts involved required under
§§1207.22 and 1207.23(b)(11) through
§1207.23(b)(13) apply only to contracts
for services in any amount and to
contracts for goods that equal or exceed
$10,000 in annual value, whether in a
single contract, multiple contracts, a
series of contracts or renewals of
contracts, with a single vendor.

§§1207.4 through 1207.9 [Reserved].

Subpart B—Minority and Women
Inclusion and Diversity at the Federal
Housing Finance Agency

§1207.10 through 1207.19 [Reserved]

Subpart C—Minority and Women
Inclusion and Diversity at Regulated
Entities and the Office of Finance

§1207.20 Office of Minority and Women
Inclusion.

(a) Establishment. Each regulated
entity and the Office of Finance shall
establish and maintain an Office of
Minority and Women Inclusion, or
designate and maintain an office to
perform the responsibilities of this part,
under the direction of an officer of the
regulated entity or the Office of Finance
who reports directly to either the Chief
Executive Officer or the Chief Operating
Officer, or the equivalent. Each
regulated entity and the Office of
Finance shall notify the Director within
thirty (30) days after any change in the
designation of the office performing the
responsibilities of this part.

(b) Adequate resources. Each
regulated entity and the Office of
Finance will ensure that its Office of
Minority and Women Inclusion, or the

office designated to perform the
responsibilities of this part, is provided
human, technological, and financial
resources sufficient to fulfill the
requirements of this part.

(c) Responsibilities. Each Office of
Minority and Women Inclusion, or the
office designated to perform the
responsibilities of this part, is
responsible for fulfilling the
requirements of this part, 12 U.S.C.
1833e(b) and 4520, and such standards
and requirements as the Director may
issue hereunder.

§1207.21 Equal opportunity in
employment and contracting.

(a) Equal opportunity notice. Each
regulated entity and the Office of
Finance shall publish a statement,
endorsed by its Chief Executive Officer
and approved by its Board of Directors,
confirming its commitment to the
principles of equal opportunity in
employment and in contracting, at a
minimum regardless of color, national
origin, sex, religion, age, disability
status, or genetic information. The
notice also shall confirm commitment
against retaliation or reprisal.
Publication shall include, at a
minimum, conspicuous posting in all
regulated entity and Office of Finance
physical facilities, including through
alternative media formats, as necessary,
and accessible posting on the regulated
entity’s and the Office of Finance’s Web
site. The notice shall be updated and re-
published, re-endorsed by the Chief
Executive Officer and re-approved by
the Board of Directors annually.

(b) Policies and procedures. Each
regulated entity and the Office of
Finance shall develop, implement, and
maintain policies and procedures to
ensure, to the maximum extent possible
in balance with financially safe and
sound business practices, the inclusion
and utilization of minorities, women,
individuals with disabilities, and
minority-, women-, and disabled-owned
businesses in all business and activities
and at all levels of the regulated entity
and the Office of Finance, including in
management, employment,
procurement, insurance, and all types of
contracts. The policies and procedures
of each regulated entity and the Office
of Finance at a minimum shall:

(1) Confirm its adherence to the
principles of equal opportunity and
non-discrimination in employment and
in contracting;

(2) Describe its policy against
discrimination in employment and
contracting;

(3) Establish internal procedures to
receive and attempt to resolve
complaints of discrimination in

employment and in contracting.
Publication will include at a minimum
making the procedure conspicuously
accessible to employees and applicants
through print, electronic, or alternative
media formats, as necessary, and
through the regulated entity’s or the
Office of Finance’s Web site;

(4) Establish an effective procedure
for accepting, reviewing and granting or
denying requests for reasonable
accommodations of disabilities from
employees or applicants for
employment;

(5) Encourage the consideration of
diversity in nominating or soliciting
nominees for positions on boards of
directors and engage in recruiting and
outreach directed at encouraging
individuals who are minorities, women
and individuals with disabilities to seek
or apply for employment with the
regulated entity or the Office of Finance;

(6) Except as limited by § 1207.3(b),
require that each contract it enters
contains a material clause committing
the contractor to practice the principles
of equal employment opportunity and
non-discrimination in all its business
activities and requiring each such
contractor to include the clause in each
subcontract it enters for services or
goods provided to the regulated entity
or the Office of Finance;

(7) Identify the types of contracts the
regulated entity considers exempt under
§1207.3(b) and any commercially
reasonable thresholds, exceptions, and
limitations the regulated entity
establishes for the implementation of
§ 1207.21(c)(2). The policies and
procedures must address the rationale
and need for implementing the
thresholds, exceptions, or limitations;

(8) Be published and accessible to
employees, applicants for employment,
contractors, potential contractors, and
members of the public through print,
electronic, or alternative media formats,
as necessary, and through the regulated
entity’s or the Office of Finance’s Web
site; and

(9) Be reviewed at the direction of the
officer immediately responsible for
directing the Office of Minority and
Women Inclusion, or other office
designated to perform the
responsibilities of this part, at least
annually to assess their effectiveness
and to incorporate appropriate changes.

(c) Outreach for contracting. Each
regulated entity and the Office of
Finance shall establish a program for
outreach designed to ensure to the
maximum extent possible the inclusion
in contracting opportunities of
minorities, women, individuals with
disabilities, and minority-, women-, and
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disabled-owned businesses. The
program at a minimum shall:

(1) Apply to all contracts entered into
by the regulated entity or the Office of
Finance, including contracts with
financial institutions, investment
banking firms, investment consultants
or advisors, financial services entities,
mortgage banking firms, asset
management entities, underwriters,
accountants, brokers, brokers-dealers,
and providers of legal services;

(2) Establish policies, procedures and
standards requiring the publication of
contracting opportunities designed to
encourage contractors that are
minorities, women, individuals with
disabilities, and minority-, women-, and
disabled-owned businesses to submit
offers or bid for the award of such
contracts; and

(3) Ensure the consideration of the
diversity of a contractor when the
regulated entity or the Office of Finance
reviews and evaluates offers from
contractors.

§1207.22 Regulated entity and Office of
Finance reports.

(a) General. Each regulated entity and
the Office of Finance, through its Office
of Minority and Women Inclusion, or
other office designated to perform the
responsibilities of this part, shall report
in writing, in such format as the
Director may require, to the Director
describing its efforts to promote
diversity and ensure the inclusion and
utilization of minorities, women,
individuals with disabilities, and
minority-, women-, and disabled-owned
businesses at all levels, in management
and employment, in all business and
activities, and in all contracts for
services and the results of such efforts.

(1) Within 180 days after the effective
date of this regulation each regulated
entity and the Office of Finance shall
submit to the Director or his or her
designee a preliminary status report
describing actions taken, plans for and
progress toward implementing the
provisions of 12 U.S.C. 4520 and this
part; and including to the extent
available the data and information
required by this part to be included in
an annual report.

(2) FHFA intends to use the
preliminary status report solely for the
purpose of examining the submitting
regulated entity or the Office of Finance
and reporting to the institution on its
operations and the condition of its
program.

(b) FHFA use of reports. The data and
information reported to FHFA under
this part (except for the initial report
under paragraph (a)(1) of this section)
are intended to be used for any

permissible supervisory and regulatory
purpose, including examinations,
enforcement actions, identification of
matters requiring attention, and
production of FHFA examination,
operating and condition reports related
to one or more of the regulated entities
and the Office of Finance. FHFA may
use the information and data submitted
to issue aggregate reports and data
summaries that each regulated entity
and the Office of Finance may use to
assess its own progress and
accomplishments, or to the public as it
deems necessary. FHFA is not requiring,
and does not desire, that reports under
this part contain personally identifiable
information.

(c) Frequency of reports. Each
regulated entity and the Office of
Finance shall submit an annual report
on or before March 1 of each year,
beginning in 2012, reporting on the
period of January 1 through December
31 of the preceding year, and such other
reports as the Director may require. If
the date for submission falls on a
Saturday, Sunday, or Federal holiday,
the report is due no later than the next
day that is not a Saturday, Sunday, or
Federal holiday.

(d) Annual summary. Each regulated
entity and the Office of Finance shall
include in its annual report to the
Director (pursuant to 12 U.S.C. 1723a(k),
1456(c), or 1440, with respect to the
regulated entities) a summary of its
activities under this part during the
previous year, including at a minimum,
detailed information describing the
actions taken by the regulated entity or
the Office of Finance pursuant to 12
U.S.C. 4520 and a statement of the total
amounts paid by the regulated entity or
the Office of Finance to contractors
during the previous year and the
percentage of such amounts paid to
contractors that are minorities or
minority-owned businesses, women or
women-owned businesses, and
individuals with disabilities and
disabled-owned businesses respectively,
as limited by § 1207.3(b).

§1207.23 Annual reports—format and
contents.

(a) Format. Each annual report shall
consist of a detailed summary of the
regulated entity’s or the Office of
Finance’s activities during the reporting
year to carry out the requirements of
this part, which report may also be
made a part of the regulated entity’s or
the Office of Finance’s annual report to
the Director. The report shall contain a
table of contents and conclude with a
certification by the regulated entity’s or
the Office of Finance’s officer
responsible for the annual report that

the data and information presented in
the report are accurate, and are
approved for submission.

(b) Contents. The annual report shall
contain the information provided in the
regulated entity’s or the Office of
Finance’s annual summary pursuant to
§1207.22(d) and, in addition to any
other information or data the Director
may require, shall include:

(1) The EEO-1 Employer Information
Report (Form EEO-1 used by the Equal
Employment Opportunity Commission
(EEOC) and the Office of Federal
Contract Compliance Programs (OFCCP)
to collect certain demographic
information) or similar reports filed by
the regulated entity or the Office of
Finance during the reporting year. If the
regulated entity or the Office of Finance
does not file Form EEO-1 or similar
reports, the regulated entity or the
Office of Finance shall submit to FHFA
a completed Form EEO-1;

(2) All other reports or plans the
regulated entity or the Office of Finance
submitted to the EEOC, the Department
of Labor, OFCCP or Congress (“reports
or plans” is not intended to include
separate complaints or charges of
discrimination or responses thereto)
during the reporting year;

(3) Data showing by minority and
gender the number of individuals
applying for employment with the
regulated entity or the Office of Finance
in each occupational or job category
identified on the Form EEO-1 during
the reporting year;

(4) Data showing by minority and
gender the number of individuals hired
for employment with the regulated
entity or the Office of Finance in each
occupational or job category identified
on the Form EEO-1 during the reporting
year;

(5) Data showing by minority, gender
and disability classification, and
categorized as voluntary or involuntary,
the number of separations from
employment with the regulated entity or
the Office of Finance in each
occupational or job category identified
on the Form EEO-1 during the reporting
year;

(6) Data showing the number of
requests for reasonable accommodation
received from employees and applicants
for employment, the number of requests
granted, and the disabilities
accommodated and the types of
accommodation granted during the
reporting year;

(7) Data showing for the reporting
year by minority, gender, and disability
classification the number of individuals
applying for promotion at the regulated
entity or the Office of Finance—
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(i) Within each occupational or job
category identified on the Form EEO-1;
and

(ii) From one such occupational or job
category to another;

(8) Data showing by minority, gender,
and disability classification the number
of individuals—

(i) Promoted at the regulated entity or
the Office of Finance within each
occupational or job category identified
on the Form EEO-1, after applying for
such a promotion;

(ii) Promoted at the regulated entity or
the Office of Finance within each
occupational or job category identified
on the Form EEO-1, without applying
for such a promotion; and

(iii) Promoted at the regulated entity
or the Office of Finance from one
occupational or job category identified
on the Form EEO-1 to another such
category, after applying for such a
promotion;

(9) A comparison of the data reported
under paragraphs (b)(1) through (b)(8) of
this section to such data as reported in
the previous year together with a
narrative analysis;

(10) Descriptions of all regulated
entity or Office of Finance outreach
activity during the reporting year to
recruit individuals who are minorities,
women, or persons with disabilities for
employment, to solicit or advertise for
minority or minority-owned, women or
women-owned, and disabled-owned
contractors or contractors who are
individuals with disabilities to offer
proposals or bids to enter into business
with the regulated entity or Office of
Finance, or to inform such contractors
of the regulated entity’s or Office of
Finance’s contracting process, including
the identification of any partners,
organizations, or government offices
with which the regulated entity or the
Office of Finance participated in such
outreach activity;

(11) Cumulative data separately
showing the number of contracts
entered with minorities or minority-
owned businesses, women or women-
owned businesses and individuals with
disabilities or disabled-owned
businesses during the reporting year;

(12) Cumulative data separately
showing for the reporting year the total
amount the regulated entity or the
Office of Finance paid to contractors
that are minorities or minority-owned
businesses, women or women-owned
and individuals with disabilities or
disabled-owned businesses;

(13) The annual total of amounts paid
to contractors and the percentage of
which was paid separately to minorities
or minority-owned businesses, women
or women-owned businesses and

individuals with disabilities or
disabled-owned businesses during the
reporting year;

(14) Certification of compliance with
§§1207.20 and 1207.21, together with
sufficient documentation to verify
compliance;

(15) Data for the reporting year
showing, separately, the number of
equal opportunity complaints
(including administrative agency
charges or complaints, arbitral or
judicial claims) against the regulated
entity or the Office of Finance that—

(i) Claim employment discrimination,
by basis or kind of the alleged
discrimination (race, sex, disability,
etc.) and by result (settlement, favorable,
or unfavorable outcome);

(ii) Claim discrimination in any
aspect of the contracting process or
administration of contracts, by basis of
the alleged discrimination and by result;
and

(iii) Were resolved through the
regulated entity’s or the Office of
Finance’s internal processes;

(16) Data showing for the reporting
year amounts paid to claimants by the
regulated entity or the Office of Finance
for settlements or judgments on
discrimination complaints—

(i) In employment, by basis of the
alleged discrimination; and

(ii) In any aspect of the contracting
process or in the administration of
contracts, by basis of the alleged
discrimination;

(17) A comparison of the data
reported under paragraphs (b)(12) and
(b)(13) of this section with the same
information reported for the previous
year;

(18) A narrative identification and
analysis of the reporting year’s activities
the regulated entity or the Office of
Finance considers successful and
unsuccessful in achieving the purpose
and policy of regulations in this part
and a description of progress made from
the previous year; and

(19) A narrative identification and
analysis of business activities, levels,
and areas in which the regulated entity’s
or the Office of Finance’s efforts need to
improve with respect to achieving the
purpose and policy of regulations in this
part, together with a description of
anticipated efforts and results the
regulated entity or the Office of Finance
expects in the succeeding year.

§1207.24 Enforcement.

The Director may enforce this
regulation and standards issued under it
in any manner and through any means
within his or her authority, including
through identifying matters requiring
attention, corrective action orders,

directives, or enforcement actions under
12 U.S.C. 4513b and 4514. The Director
may conduct examinations of a
regulated entity’s or the Office of
Finance’s activities under and in
compliance with this part pursuant to
12 U.S.C. 4517.

Dated: December 20, 2010.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2010-32541 Filed 12-27-10; 8:45 am]
BILLING CODE 8070-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1252

RIN 2590-AA22

Portfolio Holdings

AGENCY: Federal Housing Finance
Agency.

ACTION: Final rule; response to
comments on the interim final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is issuing a final
regulation that will govern the portfolio
holdings of Fannie Mae and Freddie
Mac (collectively, the Enterprises)
during the pendency of the
conservatorships. The final regulation
adopts FHFA'’s interim final rule on
portfolio holdings, without change. See
74 FR 5609, January 30, 2009. That
interim rule adopted the portfolio limits
specified in each Enterprise’s Senior
Preferred Stock Purchase Agreement
(PSPA) with the Department of the
Treasury (Treasury) as the regulation
limits. Specifically, it provides that each
Enterprise comply with the portfolio
limits contained in the respective
PSPAs, as they may be amended from
time to time. The interim regulation also
stipulated that the regulation is to be in
effect until amended or the Enterprises
are no longer subject to the PSPAs.

DATES: Effective December 28, 2010, the
interim final rule published on January
30, 2009 (74 FR 5609), which was
effective January 30, 2009, is confirmed
as final.

FOR FURTHER INFORMATION CONTACT:
Ming-Yuen Meyer-Fong, Office of the
General Counsel, (202) 414-3798, or
Valerie Smith, Office of Policy Analysis
and Research, (202) 414-3770, Federal
Housing Finance Agency, 1700 G Street,
NW., Washington, DC 20552. The
telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339. For more information
on this Final Regulation, see the
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SUPPLEMENTARY INFORMATION section of
this document.

SUPPLEMENTARY INFORMATION:
I. Background

A. Federal Housing Finance Agency and
Recent Legislation

On July 30, 2008, the Housing and
Economic Recovery Act (HERA) (Pub. L.
110-289, 122 Stat. 2564) was signed
into law. Among other things, HERA
established FHFA as a new independent
agency and transferred the supervisory
and oversight responsibilities for Fannie
Mae and Freddie Mac from the Office of
Federal Housing Enterprise Oversight
(OFHEOQO) to FHFA. HERA amended the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992
(Safety and Soundness Act), Public Law
102-550 (codified at 12 U.S.C. 4501 et
seq.). The Safety and Soundness Act
required FHFA to establish criteria, by
regulation, governing the portfolio
holdings of the Enterprises. 12 U.S.C.
4624. The purpose of such regulation is
to ensure that the portfolio holdings are
backed by sufficient capital and
consistent with the mission and the safe
and sound operations of the Enterprises.
12 U.S.C. 4624(a). In establishing
criteria governing the portfolio holdings
of the Enterprises, the Safety and
Soundness Act directed FHFA to
consider the ability of the Enterprises to
provide a liquid secondary market
through securitization activities, the
portfolio holdings in relation to the
overall mortgage market, and adherence
to standards of prudential management
and operations established by FHFA in
accordance with section 1313B of the
Safety and Soundness Act. 12 U.S.C.
4624. The Safety and Soundness Act
further required that any criteria
governing Enterprise portfolio holdings
ensure that such holdings be consistent
with the Enterprises’ mission, which
includes facilitating the financing of
affordable housing for low- and
moderate-income families in a manner
consistent with their overall public
purposes. 12 U.S.C. 4624(a); 12 U.S.C.
4501(7).

B. The Enterprises, Generally

Fannie Mae and Freddie Mac are
government-sponsored enterprises
(GSEs) chartered by Congress for the
purposes of establishing secondary
market facilities for residential
mortgages. 12 U.S.C. 1716 et seq.
(Fannie Mae Charter Act) and 12 U.S.C.
1451, et seq. (Freddie Mac Corporation
Act). Specifically, Congress established
the Enterprises to provide stability in
the secondary market for residential
mortgages, respond appropriately to the

private capital market, provide ongoing
assistance to the secondary market for
residential mortgages, and promote
access to mortgage credit throughout the
country. 12 U.S.C. 4624(b).

The Enterprises grew rapidly during
the late 1990s into the early 2000°s—
nearly doubling their combined net
holdings of mortgage assets from 1996 to
1999 and more than tripling those net
holdings from 1996 to 2002. Accounting
and other internal control issues caused
the Enterprises to slow the growth of,
and in the case of Fannie Mae, shrink,
their mortgage asset portfolios after
2003. Because of increased operational
risk, OFHEO, predecessor to FHFA,
imposed on each Enterprise a 30 percent
capital surcharge, and in mid-2006, the
Enterprises agreed to cap the growth of
their mortgage portfolio holdings due to
their accounting, internal control, and
risk management weaknesses.

At the end of 2009, the Enterprises
had combined assets of just over $1.7
trillion and combined mortgage assets of
approximately $1.5 trillion. At that
time, the Enterprises guaranteed the
credit risk of mortgage loans backing
nearly $3.9 trillion of mortgage-backed
securities (MBS). In total, Fannie Mae
and Freddie Mac owned and guaranteed
approximately 46.7 percent of the
nation’s residential mortgage debt
outstanding as of the end of 2009.

C. Establishment of the
Conservatorships

The U.S. housing markets began
deteriorating in mid-2007, and the
deterioration continued throughout
2008. The price volatility and liquidity
problems in financial markets that
ensued led to sizeable credit and market
losses at both Enterprises, depletion of
their capital, and an inability of the
Enterprises to raise new capital and to
access debt markets in their customary
way. Significant safety and soundness
issues and risk that the Enterprises
would be unable to fulfill their missions
caused FHFA, with the concurrence of
the Secretary of the Treasury and the
Chairman of the Board of Governors of
the Federal Reserve, on September 6,
2008, to place the Enterprises into
conservatorship. By board approval,
each Enterprise consented to the
appointment of a conservator. The goals
of FHFA in placing the Enterprises into
conservatorship included enhancing the
capacity of each Enterprise to fulfill its
mission of providing liquidity and
stability to the mortgage markets and
mitigating the systemic risk which each
poses and which had contributed to
instability in mortgage and broader
financial markets.

Critical to the establishment of the
conservatorships were the actions taken
at the same time by the Treasury—
consistent with its authority granted in
HERA—to provide ongoing financial
support to the Enterprises to ensure they
remain active participants in the
marketplace. Upon establishment of
conservatorships for the Enterprises,
FHFA acting on behalf of each
Enterprise entered into separate PSPAs
with the Treasury on September 7, 2008.
The PSPAs prevent Enterprise capital
from being exhausted and are the
cornerstone of the financial support that
the Treasury is providing to Fannie Mae
and Freddie Mac. Under the PSPAs,
each Enterprise’s business operations
was fortified through an initial
commitment by the Treasury to acquire
up to $100 billion of senior preferred
stock in each Enterprise as necessary to
ensure that the Enterprise avoids a
negative net worth, determined in
accordance with generally accepted
accounting principles.

In return for the support provided
through the PSPAs, Fannie Mae and
Freddie Mac provided certain
compensation to the Treasury and
accepted various restrictions. The
compensation to the Treasury initially
included the issuance by each
Enterprise of $1 billion in senior
preferred stock and warrants for the
purchase of common stock representing
79.9 percent of its outstanding common
stock. In addition, the Enterprises
agreed to limitations on their business
activities. In particular, while the PSPAs
do not restrict how each Enterprise can
increase its net MBS outstanding (MBS
held by others), they initially limited
the growth of each Enterprise’s mortgage
asset portfolio to a maximum balance of
$850 billion at the end of 2009.
Thereafter, the PSPAs stipulated that
the mortgage asset portfolios must
shrink by at least 10 percent per year
until each Enterprise’s holdings of
mortgage assets reached a balance of
$250 billion, at which point, no further
reduction would be required by the
PSPA.

The PSPAs were amended in
September 2008 and in May 2009. The
latter amendment, among other things,
doubled Treasury’s funding
commitment to each Enterprise to $200
billion from $100 billion, and increased
the size of each Enterprise’s mortgage
asset portfolio allowed under the PSPAs
by $50 billion to $900 billion. The
revised and amended PSPAs left
unchanged the requirement that after
December 31, 2009, the portfolio
holdings of each Enterprise be reduced
by at least 10 percent per year from the
amount of mortgage assets held at the
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close of the preceding year until each
Enterprise’s portfolio holdings of
mortgage assets reached a size of $250
billion.

To further solidify Treasury support
for the Enterprises and the role they
continue to play in the housing and
mortgage markets during the current
crisis, the Treasury and FHFA, on
December 24, 2009, again amended the
PSPAs.® That amendment let stand the
maximum allowable amount of
mortgage assets each Enterprise could
own on December 31, 2009—$900
billion. However, the covenant requiring
the Enterprises to reduce their mortgage
assets was revised such that it is based
on the maximum amount that they were
permitted to own as of December 31 of
the immediately preceding calendar
year, rather than the amounts they
actually owned at that time. As revised,
beginning on December 31, 2010 and
each year thereafter, each Enterprise is
required to reduce its mortgage assets to
at most 90 percent of the maximum
allowable amount each was permitted to
own as of December 31 of the
immediately preceding calendar year,
until the amount of their respective
mortgage assets reaches $250 billion, at
which point, no further reduction is
required by the PSPA. As noted in
FHFA’s February 2, 2010 letter to the
leaders of the Senate Banking
Committee and the House Financial
Services Committee on the status and
future of the conservatorship, the
amendment to the portfolio limits
provides the Enterprises with flexibility
to purchase delinquent loans out of
guaranteed mortgage-backed securities
pools as necessary.

Since the establishment of the
conservatorships, the combined losses
at the two Enterprises depleted all of
their capital and required them to draw
$150.8 billion of senior preferred stock
pursuant to the PSPAs through
September 2010. By providing a capital
backstop to the Enterprises, the
Treasury’s commitment under the

1Besides amending the provisions relating to the
Enterprises’ portfolios, the Second Amendment to
Amended and Restated Senior Preferred Stock
Purchase Agreement (Second Amendment to PSPA)
also increased the Treasury’s funding commitment
to each Enterprise. Specifically, the definition of
“maximum amount” was amended to mean “as of
any date of determination, the greater of (a)
$200,000,000,000 (two hundred billion dollars), or
(b) $200,000,000,000 plus the cumulative total of
Deficiency Amounts determined for calendar
quarters in calendar years 2010, 2011, and 2012,
less any Surplus Amount determined as of
December 31, 2012, and in the case of either (a) or
(b), less the aggregate amount of funding under the
Commitment prior to such date.” Second
Amendment to Amended and Restated Senior
Preferred Stock Purchase Agreement (Terms and
Conditions, para. 3).

PSPAs effectively eliminated any
mandatory triggering of receivership
and ensures that the Enterprises have
the ability to fulfill their financial
obligations and perform their statutory
mission without increasing their
systemic risk.

D. Interim Final Rule

On January 30, 2009, FHFA published
in the Federal Register an interim final
regulation which added new subchapter
C of part 1252 to 12 CFR Chapter XII.
See 74 FR 5609. The interim final
regulation adopted, by reference, the
portfolio holdings criteria established in
the PSPAs, as may be amended from
time to time. The establishment of
criteria governing Enterprise portfolio
holdings in the PSPAs in the interim
final rule represented an exercise of
authority consistent with the authority
granted by Congress under section
1369E of the Safety and Soundness Act.
FHFA'’s goals for the conservatorship
include fortifying the capacity of the
Enterprises to support the secondary
mortgage market. The initial criteria for
Enterprise portfolio holdings
established in the PSPAs provided the
Enterprises with some immediate
capacity to provide stability and
liquidity to the secondary mortgage
market, while mitigating systemic risk,
and facilitating Enterprise efforts to
achieve a balance between their mission
and safe and sound operations in the
intermediate term. The February PSPA
amendments provided some additional
capacity to address market conditions.
The December PSPA amendments
provided additional flexibility to allow
for the purchase of delinquent
mortgages. Despite having some
additional capacity to grow their
retained portfolios since the
establishment of the conservatorships,
the primary source of Enterprise
retained portfolio purchases has been
delinquent mortgages. The Enterprises
remain on track to be below the $810
billion retained portfolio limit as of
December 31, 2010. The retained
portfolio reduction provided for in the
PSPAs avoids the need for potentially
destabilizing liquidation in the near
term, while ensuring that in the future
the potential for systemic risk associated
with these portfolios is reduced.

The interim final regulation also
solicited comments on the overall
interim final rule and to a series of
questions that relate to portfolio
holdings when the Enterprises are no
longer subject to their respective PSPAs.
Specifically, the interim final rule raised
a number of general questions related to
the benefits of the Enterprises’
purchases and holdings of mortgage

assets and the risks, including systemic
risk, posed by the mortgage asset
holdings, and the mission-related need
for the portfolios. The interim final rule
also posed specific questions related to
the size, composition, and funding of
the Enterprises’ mortgage asset
portfolios.

Finally, the interim final rule solicited
comments on a series of general
questions related to the Enterprises’
holding of non-mortgage assets as well
as specific questions on the size and
composition of the non-mortgage assets
portfolios. While the portfolio holdings
criteria set forth in the PSPAs do not
address Enterprise holdings of non-
mortgage assets, FHFA noted in the
interim final regulation the need for the
Enterprises to maintain adequate levels
of liquidity in order to carry out their
day-to-day operating activities.
Adequate levels of liquidity strengthen
the Enterprises’ ability to meet their
statutory mission of providing stability
and liquidity to the secondary mortgage
market, during good times and during
periods of market stress, without
incurring extraordinary financing costs.

The comment period for the interim
final rule closed on June 1, 2009; eight
(8) comment letters were received.
Those letters are available at the FHFA
Web site, http://www.fhfa.gov/
Default.aspx?Page=89&ListNumber=5
&ListID=278&ListYear=2009
&SortBy=#278.

II. Discussion of Comments

FHFA requested comments on all
aspects of the interim final rule as well
as comments on the issues and
questions set forth in the preamble
concerning criteria governing Enterprise
portfolio holdings that will apply when
the Enterprises are no longer subject to
the PSPAs. In response to that request,
FHFA received eight (8) comment
letters. Commenters represented trade
and special interest groups of various
sectors of the housing and mortgage
markets. There were no comments from
researchers, policymakers, lawmakers,
or Enterprise competitors or
counterparties.

Two comments included discussion
of the interim final regulation. The
majority (five) of the public comments
included responses to the questions
posed regarding Enterprise portfolio
holdings when the Enterprises are no
longer subject to the PSPAs. Only two
(2) commenters touched on Enterprise
portfolio holdings while the Enterprises
are in conservatorship. One commenter
suggested strategies for reengineering
the nation’s mortgage finance system. In
general, commenters were silent on
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questions regarding the Enterprises’
non-mortgage portfolio holdings.

While FHFA considered all comments
received, it is important to note that the
final rule is based on the fact that the
Enterprises are in conservatorship, and
that the question of their future status
has not yet been resolved.

A. Comments Relating to the Questions
Posed in the Interim Final Rulemaking

Several commenters argued that the
mortgage asset portfolios of Fannie Mae
and Freddie Mac were beneficial
because of the limited or lack of access
to secondary markets for certain
mortgage products. One commenter
noted in particular, the absence of a
secondary mortgage market for Home
Equity Conversion Mortgages and
argued that holding those mortgages in
portfolio is the only way of providing
liquidity to that segment of the mortgage
market.

Commenters also responded to
FHFA’s question concerning the ability
of the Enterprises to fulfill their mission
without the mortgage portfolios. One
commenter stated that the Enterprises,
through the 1990s, had fulfilled their
mission without portfolios. Some
others, however, thought that some
portfolio capacity is necessary to
provide price stability and liquidity
during periods of market stress. A
number of commenters expressed
concern about the implication of
shrinking the portfolios on, for instance,
multifamily and some non-standard
loans.

Several commenters argued that the
Enterprises’ purchase of mortgage assets
should vary over the credit cycle or
conditions in the secondary markets.
One commenter suggested that the
portfolios should be viewed as a “safety
valve” for providing liquidity when
secondary market conditions are
adverse or mortgage credit conditions
drive away other lending sources.

Relative to the question about the type
of mortgage assets the Enterprises
should be allowed to hold, one
commenter saw little rationale for
allowing the Enterprises to hold their
own, Ginnie Mae, or private-label
mortgage-backed securities (MBS),
except during periods of market
illiquidity. That commenter suggested
that the portfolios should generally be
used only to meet mission goals that
cannot be met though securitization.

With respect to the question
concerning the use of portfolio holdings
criteria and the capital regulations and
other supervisory tools to address the
Enterprises’ exposure to additional risk
posed by their holdings, one commenter
suggested that FHFA establish risk-

based capital requirements to cover all
portfolio activities. Another commenter
suggested that the Enterprises’ capital
requirements be calibrated in such a
manner as to provide incentives for the
Enterprises to minimize their portfolio
holdings. Still another commenter urged
that the Enterprises be held to similar
portfolio capitalization standards as
commercial banks, noting also that
loans held, which have interest rate and
credit risk, should be differentiated from
loans sold as MBS, which primarily
have credit risk for the Enterprises.

Given that the future status of the
Enterprises is not yet resolved, FHFA
has determined that it is premature to
establish criteria or to address the
substantive questions raised in the
supplementary information to the
interim final rule at this stage. There is
currently no resolution as to the
necessary reforms for the housing
finance system or to the question of
what form the Enterprises will take if or
when they emerge from
conservatorship. These issues affect the
appropriate regulatory framework.
Given these fundamental unresolved
issues, the final rule adopts the portfolio
limits set forth in the PSPAs. FHFA may
revisit the rule when circumstances
warrant.

B. Comments Relating to the Interim
Final Rule

The commenters raised several issues
relating to the interim final rule. In one
instance, a commenter suggested
incorporating the Treasury portfolio
limits by restating them in the rule
itself, rather than reference the PSPAs.
The commenter expressed concern over
not knowing how long the PSPAs would
remain in effect and over the lack of
public notice and comment when the
PSPAs are modified or terminated. The
commenter noted that the May 2009
amendment to the PSPAs increasing the
portfolio limits to $900 billion for each
Enterprise was accomplished without
notice and comment. Accordingly, the
commenter suggested specifying the
portfolio limits in the regulation, which
would provide an opportunity for
public notice and comment when
modifications are made to those
portfolio limits, and would ensure that
limits remain in place should the PSPAs
terminate.

FHFA determined that the proposed
change is not necessary or prudent at
this time. Section 1369E of the Safety
and Soundness Act, as amended by
section 1109 of HERA, provides for
regulatory portfolio criteria governing
the Enterprises as self-sustaining,
privately managed and owned
companies, and does not specifically

address an Enterprise’s portfolio
holdings when the Enterprise is in
conservatorship. Currently, both
Enterprises are in conservatorship and
require regular Treasury capital
infusions under the PSPAs to remain
solvent.

The circumstances of the portfolio
regulation are such that it is not
reasonable to interpret the Safety and
Soundness Act’s portfolio provision as
requiring notice-and-comment
rulemaking in order to change the
portfolio limits when the Enterprises are
in conservatorship and supported by
Treasury infusions of capital. The
principal concerns of the statute are
safety and soundness, capital adequacy,
and limiting systemic risk posed by the
Enterprises’ retained portfolios. Those
concerns are addressed in
conservatorship through the vehicles of
the PSPAs and FHFA'’s on-going
oversight of the Enterprises’ risk
management practices. Under the
PSPAs, the Treasury provides capital,
while enumerated significant business
decisions require Treasury approval.
While the Enterprises are operating
under conservatorship, FHFA maintains
continual oversight of the risk
management practices associated with
the Enterprises’ retained portfolios, even
more directly than it does in its capacity
as regulator. In terms of systemic risk,
the PSPAs prescribe an orderly
reduction in the portfolios, reducing
risk to the Enterprises while at the same
time providing market stability by not
requiring a too-rapid sell-off of portfolio
assets. In addition, allowing room
within the portfolio limits for
repurchases of delinquent mortgages
from outstanding MBS is necessary for
loan modifications, which also
contribute to overall market stability.
Balancing these competing needs in a
time of market stress such as the present
requires greater flexibility in portfolio
management than notice-and-comment
rulemaking permits, and therefore in
these circumstances, when the
Enterprises are in conservatorship, we
do not interpret the statute as requiring
it. Accordingly, the final regulation
retains the language from the interim
final regulation.

Another commenter suggested that,
pursuant to HERA, FHFA establish a
formal process of reviewing the
Enterprises’ portfolio holdings and a
mechanism for adjusting the portfolio
limits based on such reviews. Such a
process would allow formal periodic
adjustment of the portfolio parameters
in response to conditions in the market.
Related to the process of adjusting the
portfolio parameters, a third commenter
expressed concern over the 10 percent
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reduction in the Enterprise portfolios
after December 31, 2009. This
commenter asks for greater flexibility
during times of crisis. FHFA monitors
the Enterprises’ portfolios through
supervisory and conservatorship
channels. If market conditions dictate a
need to consider the portfolio reduction
provisions in the PSPAs, FHFA will
take the appropriate actions to seek
amendments to the PSPAs. FHFA thus
concludes no change to the interim final
rule in this regard is necessary at this
time.

II1. Final Rule

FHFA adopts the portfolio holdings
criteria established by the PSPAs, as
may be amended from time to time, as
the standard governing the holding of
mortgage assets by the Enterprises.
Under the PSPAs, which currently have
the same portfolio holdings criteria for
both Enterprises, beginning on
December 31, 2010, and each year
thereafter, each Enterprise is required to
reduce its mortgage assets to 90 percent
of the maximum allowable amount it
was permitted to hold as of December
31 of the immediately preceding
calendar year, until the maximum
amount of the mortgage assets owned by
each Enterprise reaches $250 billion.
Thus, the maximum allowable amount
of mortgage assets that each Enterprise
may own as of December 31, 2010, is
$810 billion.

This regulation will remain in effect
until amended or the Enterprises are no
longer subject to the PSPAs.
Amendments to the portfolio limits and
criteria on the limits can be made by
amendment of the PSPAs. Under the
final regulation, the Enterprises are to
comply with the PSPA portfolio limits
as amended from time to time.

While the final regulatory criteria
incorporate the PSPAs’ portfolio limits
as agreed upon by the Treasury and
FHFA as conservator, the Safety and
Soundness Act provides that the
Director monitor the portfolio of each
Enterprise and authorizes the Director to
order an Enterprise to dispose of or
acquire any asset under terms and
conditions to be determined by the
Director, if the Director determines that
such action is consistent with the
purposes of the Safety and Soundness
Act or the authorizing statute of the
Enterprise. 12 U.S.C. 4624(c).

IV. Section by Section Analysis
Section 1252.1

Section 1252.1 adopts the portfolio
holdings criteria established by the
PSPAs, as they may be amended from

time to time, as the standard for this
rule.

Under the current PSPAs, which have
the same portfolio holdings criteria for
both Enterprises, an Enterprise may
hold mortgage assets up to $900 billion
as of December 31, 2009. Starting on
December 31, 2010, the Enterprise
portfolio limits will decrease annually
by 10 percent from the maximum limit
in the preceding year until the limit
reaches a level of $250 billion, at which
point, no further decrease is currently
required. Adjustments could be made to
those criteria by amendment of the
PSPAs.

Compliance with the PSPAs is
necessary to ensure that each Enterprise
receives adequate capital to support its
ongoing business operations. FHFA’s
goals for the conservatorship include
strengthening Enterprise capacity to
support the secondary mortgage market.
The criteria for Enterprise portfolio
holdings established in the PSPAs
provided the Enterprises capacity to
provide stability and liquidity to the
secondary mortgage market (including
the purchase of delinquent mortgages),
while mitigating systemic risk, and
facilitating Enterprise efforts to achieve
a balance between their mission and
safe and sound operations in the
intermediate term. The retained
portfolio reduction provided for in the
PSPAs avoids the need for potentially
destabilizing liquidation in the near
term, while ensuring that in the future
the potential for systemic risk associated
with these portfolios is reduced.

FHFA'’s establishment of PSPA
portfolio criteria as its regulatory criteria
represents an exercise of authority
consistent with the authority granted by
Congress under section 1369E of the
Safety and Soundness Act.

Section 1252.2

Section 1252.2 addresses the effective
duration of the interim rule. FHFA
expects these regulations to be effective
until any amendment or until the
Enterprises are no longer subject to the
terms and obligations of the PSPAs.

V. Paperwork Reduction Act

The regulation does not contain any
collections of information pursuant to
the Paperwork reduction Act of 1995 (44
U.S.C. 3501 et seq.). Therefore, FHFA
has not submitted any information to
the Office of Management and Budget
for review.

VI. Regulatory Flexibility Act

The regulation applies only to the
Enterprises, which do not come within
the meaning of small entities as defined
in the Regulatory Flexibility Act (RFA).

See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, 5 U.S.C. 605(b), FHFA, hereby,
certifies that the regulation will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 12 CFR Part 1252

Government-sponsored enterprises,
Mortgages, Portfolio holdings.

PART 1252—PORTFOLIO HOLDINGS
Authority and Issuance

m Therefore, the Federal Housing
Finance Agency hereby adopts the
interim final rule, published at 74 FR
5609 (January 30, 2009) as final without
change.

Dated: December 17, 2010.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2010-32531 Filed 12—27-10; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-0437; Directorate
Identifier 2009-NM-130-AD; Amendment
39-16539; AD 2010-25-06]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-200, —300, —400,
and -500 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 737-200, —300, —400, and —500
series airplanes. This AD requires
repetitive inspections for cracking of
certain fuselage frames and stub beams,
and corrective actions if necessary. This
AD also provides for an optional repair,
which would terminate the repetitive
inspections. For airplanes on which a
certain repair is done, this AD also
requires repetitive inspections for
cracking of certain fuselage frames and
stub beams, and corrective actions if
necessary. This AD results from reports
of the detection of fatigue cracks at
certain frame sections, in addition to
stub beam cracking, caused by high
flight cycle stresses from both
pressurization and maneuver loads. We
are issuing this AD to detect and correct
fatigue cracking of certain fuselage
frames and stub beams and possible
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severed frames, which could result in
reduced structural integrity of the
frames. This reduced structural integrity
can increase loading in the fuselage
skin, which will accelerate skin crack
growth and could result in rapid
decompression of the fuselage.

DATES: This AD is effective February 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6447; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Model 737-200, —300, —400, and
—500 series airplanes. That NPRM was
published in the Federal Register on
May 7, 2010 (75 FR 25124). That NPRM
proposed to require repetitive
inspections for cracking of certain
fuselage frames and stub beams, and
corrective actions if necessary. That
NPRM also proposed an optional repair,
which would terminate the repetitive

inspections. For airplanes on which a
certain repair is done, that NPRM also
proposed to require repetitive
inspections for cracking of certain
fuselage frames and stub beams, and
corrective actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Change Paragraph (i)

Boeing asked that paragraph (i) of the
NPRM be changed to include a high
frequency eddy current (HFEC)
inspection. Boeing stated that Boeing
Alert Service Bulletin 737-53A1254,
Revision 1, dated July 9, 2009, provides
two options for inspections: detailed
and HFEC. Boeing added that for areas
where the repair hinders the inspection,
both detailed and HFEC inspection
options were provided, depending on
which option was chosen for the
original inspection.

We agree with the commenter for the
reasons provided. We have changed
paragraph (i) of this AD to include an
option for the HFEC inspection.

Request To Change Compliance Time

Boeing also asked that the compliance
time specified in paragraph (g)(3) of the
NPRM be changed to “the sooner of (i)
within 4,500 flight cycles after the
effective date of the AD or (ii) within
9,000 flight cycles after the previous
inspection done in accordance with
Boeing Alert Service Bulletin 737—
53A1254, dated February 17, 2005.”
Boeing stated that new data indicate
that the repeat interval for the area
below the floor should be changed to
9,000 flight cycles from 4,500 flight
cycles. Boeing added that for airplanes
on which the inspection in the original
issue of Boeing Alert Service Bulletin
737—-53A1254 has been done, the
compliance time as written in Boeing
Alert Service Bulletin 737-53A1254,
Revision 1 (i.e., 3,000 flight cycles from
release of Revision 1 or 4,500 flight
cycles from previous inspection,
whichever is sooner), could cause a
significant impact by putting some
airplanes out of compliance. Boeing
noted that the NPRM could potentially
allow a longer compliance time than
that in the original issue of the service
bulletin. Boeing recommends that
paragraph (g)(3) be changed as specified
previously.

We acknowledge the commenter’s
concern and provide the following. The

compliance times required by paragraph
(g) are at the “later of,” not the “sooner
of,” the compliance times specified in
paragraphs (g)(3)(i) and (g)(3)(ii). We
agree that the compliance times
specified in paragraphs (g)(3)(i) and
(g)(3)(ii) of this AD are somewhat
confusing and can be clarified.
Therefore, we have combined
paragraphs (g)(3)(i) and (g)(3)(ii) with
paragraph (g)(3) to provide that
clarification.

Request To Change Initial Inspection
Threshold

Southwest Airlines asked that the
initial inspection threshold required by
paragraphs (g)(1) and (g)(2) of the NPRM
be changed. Southwest stated that the
specified threshold will pose a
significant burden on its airline to
complete the inspections within the
required timeframe. Southwest
projected that half of its Model 737-300
and —500 fleet will require an out-of-
sequence maintenance visit to support
this inspection threshold. Southwest
added that this is based on its current
substantial maintenance schedule, fleet
utilization, and the proposed
compliance thresholds based on each
airplane’s total flight cycles.

We do not agree with the commenter’s
request. No supporting data were
submitted proposing alternative
inspection thresholds to maintain an
adequate level of safety for its fleet.
However, under the provisions of
paragraph (m) of this AD, we will
consider requests for approval of an
alternative inspection threshold if
sufficient data are submitted to
substantiate that changing the initial
inspection threshold would provide an
acceptable level of safety. We have not
changed the AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 635
airplanes of U.S. registry. The following
table provides the estimated costs for
U.S. operators to comply with this AD.
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TABLE—ESTIMATED COSTS

Number

Average
Action r\:\éork labor rate Cost per product of U.S.- Fleet cost
urs er hour registered
P airplanes
BS 616 and BS 639 inspection/lower frame 15 $85 | $1,275 per inspection cycle 635 | $809,625 per inspection
and stub beam. cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-25-06 The Boeing Company:
Amendment 39-16539. Docket No. FAA—
2010—-0437; Directorate Identifier 2009—-NM-—
130-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 737-200, —300, —400, and
—500 series airplanes, certificated in any
category; as identified in Boeing Alert
Service Bulletin 737-53A1254, Revision 1,
dated July 9, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from the detection of
fatigue cracks at certain frame sections, in
addition to stub beam cracking, caused by
high flight cycle stresses from both
pressurization and maneuver loads. The
Federal Aviation Administration is issuing
this AD to detect and correct fatigue cracking
of certain fuselage frames and stub beams
and possible severed frames, which could
result in reduced structural integrity of the
frames. This reduced structural integrity can
increase loading in the fuselage skin, which
will accelerate skin crack growth and could
result in rapid decompression of the fuselage.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections and Corrective
Actions

(g) At the applicable time specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD:
Do a detailed or high frequency eddy current
(HFEC) inspection for cracking of body
station (BS) 616 and BS 639 frame webs,
inner chord, and outer chord, and the stub
beams; and do all applicable related
investigative and corrective actions; by
accomplishing all the actions specified in
Part 1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1254,
Revision 1, dated July 9, 2009, except as
specified in paragraphs (i) and (j) of this AD.
Do all applicable related investigative and
corrective actions before further flight.
Thereafter, repeat the inspection at intervals
not to exceed 4,500 flight cycles since
accomplishing the detailed inspection or at
intervals not to exceed 9,000 flight cycles
since accomplishing the HFEC inspection, as
applicable.

(1) For airplanes on which no inspection
of the BS 616 and BS 639 frames specified
in Boeing Alert Service Bulletin 737—
53A1254, dated February 17, 2005, has been
done as of the effective date of this AD, and
that have accumulated fewer than 55,000
total flight cycles as of the effective date of
this AD: Inspect within 3,000 flight cycles
after the effective date of this AD, or before
the accumulation of 56,500 total flight cycles,
whichever occurs first.

(2) For airplanes on which no inspection
of the BS 616 and BS 639 frames specified
in Boeing Alert Service Bulletin 737—
53A1254, dated February 17, 2005, has been
done as of the effective date of this AD, and
that have accumulated 55,000 or more total
flight cycles as of the effective date of this
AD: Inspect within 1,500 flight cycles after
the effective date of this AD.

(3) For airplanes on which a detailed or
HFEC inspection of the BS 616 and BS 639
frames, specified in Boeing Alert Service
Bulletin 737-53A1254, dated February 17,
2005, has been done as of the effective date
of this AD: Inspect within 4,500 flight cycles
after the previous inspection done in
accordance with Boeing Alert Service
Bulletin 737-53A1254, dated February 17,
2005, or within 3,000 flight cycles after the
effective date of this AD, whichever occurs
later.

Post-Repair Repetitive Inspections and
Corrective Actions

(h) For airplanes on which the repair
specified in Part 4 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1254, Revision 1, dated July 9, 2009,
has been done: At the applicable time
specified in paragraphs (h)(1) and (h)(2) of
this AD, do a detailed or HFEC inspection for
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cracking of the replacement frame section
(frame webs, inner chord, and outer chord);
and do all applicable related investigative
and corrective actions; by accomplishing all
the actions specified in Part 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1254, Revision 1,
dated July 9, 2009, except as specified in
paragraphs (i) and (j) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Thereafter, repeat the inspection at intervals
not to exceed 4,500 flight cycles since
accomplishing the detailed inspection or at
intervals not to exceed 9,000 flight cycles
since accomplishing the HFEC inspection, as
applicable.

(1) For airplanes on which a partial frame
splice repair at BS 616 or BS 639 has been
done, and the inner chord and web have been
cold-worked: Inspect within 44,000 flight
cycles after the repair has been done.

(2) For airplanes on which a partial frame
splice repair at BS 616 or BS 639 has been
done, and the inner chord and web have not
been cold-worked: Inspect within 29,000
flight cycles after that repair has been done.

Alternative Inspection of Repaired or
Modified Area

(i) For airplanes on which a repair or
preventative modification exists on the inner
chord below the floor which prevents the
accomplishment of the detailed or HFEC
inspection in that area as required by
paragraph (g) of this AD: In lieu of inspecting
that area, do a detailed or HFEC inspection
of the inner chord along the length of the
repair and around the fastener heads in
accordance with Part 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1254, Revision 1,
dated July 9, 2009.

Exceptions to Service Information

(j) Where Boeing Alert Service Bulletin
737-53A1254, Revision 1, dated July 9, 2009,
specifies to contact Boeing for repair
instructions and repair: Before further flight,
repair the cracking using a method approved
in accordance with the procedures specified
in paragraph (m) of this AD.

(k) Although Boeing Alert Service Bulletin
737-53A1254, Revision 1, dated July 9, 2009,
specifies to submit information to the
manufacturer, this AD does not include that
requirement.

Terminating Action

(1) Doing the repair specified in Part 4 of
Boeing Alert Service Bulletin 737-53A1254,
Revision 1, dated July 9, 2009, terminates the
repetitive inspection requirements of
paragraph (g) of this AD for the repaired
frame only.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington 98057—

3356; telephone (425) 917-6447; fax (425)
917-6590. Or, e-mail information to 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI]) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane.

Material Incorporated by Reference

(n) You must use Boeing Alert Service
Bulletin 737-53A1254, Revision 1, dated July
9, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington on
December 16, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-32354 Filed 12—27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0913; Directorate
Identifier 2009-NM-101-AD; Amendment
39-16545; AD 2010-26-06]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-600, —700, —700C,
—-800, and —900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 737-600, =700, —700C, —800, and
—900 series airplanes. This AD requires
inspections for scribe lines in the
fuselage skin at lap joints, the splice
strap at certain butt joints, the skin or
doubler at certain approved repair
doublers, and the skin at decal
locations; and related investigative and
corrective actions if necessary. This AD
results from reports of scribe line
damage found adjacent to the skin lap
joints, decals, and wing-to-body fairings.
We are issuing this AD to detect and
correct scribe lines, which can develop
into fatigue cracks in the skin.
Undetected fatigue cracks can grow and
cause sudden decompression of the
airplane.

DATES: This AD is effective February 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
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1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917—-6447; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Model 737-600, —700, —700C,
—800, and —900 series airplanes. That
NPRM was published in the Federal
Register on October 19, 2009 (74 FR
53442). That NPRM proposed to require
inspections for scribe lines in the
fuselage skin at lap joints, the splice
strap at certain butt joints, the skin or
doubler at certain approved repair
doublers, and the skin at decal
locations; and related investigative and
corrective actions, if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the commenters.

Support for the NPRM

The National Safety Transportation
Board (NTSB) and Air Transport
Association (ATA), on behalf of its
member AirTran, support the intent of
the NPRM.

Request To Refer to Latest Revision of
Service Bulletin

The Boeing Company requests that we
revise the NPRM to refer to the latest
version of the appropriate service
information, Boeing Service Bulletin
737-53A1289, Revision 1, dated
November 18, 2009.

We agree to refer to the latest version
of the service information. Boeing
Service Bulletin 737-53A1289, Revision
1, dated November 18, 2009, shows
changes of airplane operators in
Paragraph 1.A., Effectivity, and clarifies
requirements for inspections of areas of
the fuselage having decals. Boeing
Service Bulletin 737-53A1289, Revision
1, dated November 18, 2009, does not
require additional work beyond the
original version of that service bulletin,
which was cited as the appropriate
source of service information in the
NPRM. We have revised the AD
requirements to refer to Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009, as the
appropriate source of service

information, and we have added
paragraph (h) to this final rule to
provide credit for actions performed in
accordance with Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009.

Request To Update Exception in Note 1
of the NPRM

The Boeing Company requests that we
revise the NPRM to update the
exception referenced in Note 1 of the
NPRM because Boeing Service Bulletin
737-53A1289, Revision 1, dated
November 18, 2009, adds an exception
to the inspections. The additional
exception is described in subparagraph
1.f. in paragraph 1.E., “Compliance,” of
that service bulletin. Southwest Airlines
also requests that we add the same
provision. Southwest notes that the
additional provision states, “If the
operator’s records show that decal
installation and removal procedures
were used, at all times since delivery,
which included pre-cutting decals prior
to installation on the airplane and no
use of metallic tooling of any kind
during the installation or removal of
decals on the airplane, then the [decal]
inspections [per Tables 5 through 9] are
not required.”

We agree. The specified decal
installation and removal procedures
have been shown to not result in scribe
damage to the fuselage. We have
updated Note 1 in this AD to include
the additional exception specified in
subparagraph 1.f. in paragraph 1.E.,
“Compliance,” of Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009.

Request To Include Training About
Scribe Lines and Scratches

The National Transportation Safety
Board (NTSB) is concerned that the
NPRM does not address the underlying
condition that mechanics and
technicians do not have the knowledge,
training, and awareness to recognize
that minor damage to pressurized
airplane skin can result in fatigue
cracking, which can result in
depressurization events. The NTSB
requests that the FAA reexamine
existing maintenance practices and
training techniques to educate
personnel about the serious
consequences of minor scratches and
scribe lines on pressurized fuselage skin
panels.

We acknowledge the NTSB’s
concerns. However, such training is
outside the scope of the AD
requirements as defined in 14 CFR part
39. (Part 12 provides inspection
procedures for scribe marks found
before the initial inspection.) We have

worked with industry groups and
manufacturers to increase awareness of
scribe lines and their effects on skin
panels. This topic has also been
addressed at Industry Steering
Committee (ISC), Maintenance Steering
Group (MSG), and Structures Task
Group (STG) meetings. We have not
changed the AD in regard to this issue.

Request To Remove Hard Time Date

Continental Airlines (Continental)
requests that we review the hard time
date of July 1, 2007, that is stated in
“Compliance,” paragraph 1.E.1(a)
through 1.E.1(e) of Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009. Continental states that a hard
time date should not matter if the
operator can provide documents that
show sealant and decals were removed
using an approved method after the
operator received the airplane.

We have reviewed the hard time date,
as requested by the commenter. The
date of July 1, 2007, was selected
because all the Boeing documentation
was revised as of this date to detail the
proper method for removing paint,
sealant, and decals. Not all operators
may have used methods equivalent to
the methods stated in this
documentation, but they may have used
methods detailed in documentation
published before this date. As a result,
the date of July 1, 2007, is included
appropriately in Boeing Service Bulletin
737-53A1289, Revision 1, dated
November 18, 2009. Operators may
submit a request for approval of an
alternative method of compliance
(AMOC) if their methods for removing
paint, sealant, and decals were
implemented before July 1, 2007, and
provide an acceptable level of safety.
We have not changed the AD in regard
to this issue.

Request To Incorporate Instructions
into Structural Repair Manual (SRM)

Continental requests that the
instructions given in Part 12 of the work
instructions of Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009, be incorporated into the
structural repair manual (SRM) before
the release of the AD because the SRM
is for non-routine or non-scheduled
events. (Part 12 provides inspection
procedures for scribe marks found
before the initial inspection.)
Continental states that the current
instructions make it difficult to comply
with the NPRM by the operators’
mechanics because they would use the
SRM only for repair to damages that are
discovered or that occurred during a
non-routine event.
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We disagree with the request.
Significant effort has been made to
educate operators about the effects of
scribe lines on the fuselage structure.
Therefore, all mechanics should be
aware of scribe lines. Also, the service
bulletins pertaining to scribe lines for
all Boeing models contain instructions
for repairing scribe line damage found
before the inspection threshold. We
have not changed the AD in regard to
this issue.

Request To Allow All Repairs Using the
SRM

Continental requests that we revise
the NPRM to allow all repairs using the
SRM. Continental states that it does not
agree that all repairs need to be
approved by Boeing or the FAA Seattle
Aircraft Certification Office, as specified
in Boeing Alert Service Bulletin 737—
53A1289, dated January 14, 2009, and in
paragraphs (i) and (k) of the NPRM.
Continental proposes that we add an
exception to Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009, to allow all repairs other than
repairs done for the Limited Return to
Service (LTRS) program to be
accomplished in accordance with the
SRM or to be FAA-approved.

Continental states because the scribe
lines do not result from a design
deficiency, no differences exist between
these repairs and any other repairs on
the airplanes. Continental states that if
such an exception is not allowed,
operators are unfairly penalized by
being forced to use Boeing’s repair
services. While Continental
acknowledges that paragraph (k)(2) of
the NPRM (now paragraph (p)(2) of the
final rule) allows requests for AMOC
approvals, it states that the FAA’s
response time to approve AMOCs does
not allow airplanes to return to service
in a timely manner that supports
operational requirements. Continental
states that this is why the designee
program exists as given in section
183.29 of the Federal Aviation
Regulations (14 CFR 183.29) and FAA
Order 8100.15, which should not be
overridden by the proposed AD.

We agree to revise the final rule to
add an exception to the accomplishment
instructions specified by Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009. We agree that
repairs to the fuselage where the scribe
line is removed are not different from
other repairs to the airplane. Also,
Boeing has revised the Allowable
Damage section of the SRM to address
scribe line damage. We have added a
new paragraph (k) to the final rule to
allow for repair in accordance with an
FAA-approved method. We have also

added Note 2 to the final rule that
provides guidance for repairing scribe
damage.

Request To Correct “Relevant Service
Information” in NPRM

Continental requests that we correct
the “Relevant Service Information”
section in the NPRM because Boeing
Alert Service Bulletin 737-53A1289,
dated January 14, 2009, does not specify
final repairs by using the SRM. Instead,
Continental states that Boeing Alert
Service Bulletin 737-53A1289, dated
January 14, 2009, specifies to contact
Boeing for final repairs.

We agree. However, this section does
not appear in this final rule. We have
not changed the AD in regard to this
issue.

Request To Revise Exceptions for
Airplanes That Have Been Scuff
Sanded

Air Transport Association (ATA), on
behalf of its member American Airlines
(American), states that the list of
exceptions in section 1.E, “Compliance,’
of Boeing Alert Service Bulletin 737—
53A1289, dated January 14, 2009,
should be revised to specify that
airplanes that have been scuff sanded
and repainted do not require
inspections in areas where they have
been repainted. American states that it
does not use complete paint on the
external surfaces and leaves most of the
fuselage in natural metal finish.
American states that it rarely
accomplishes a chemical strip of the
painted stripes and that the sealant can
be damaged by chemical strippers. This
process does not require removal and
reapplication, which might cause scribe
marks.

We partially agree. The operator’s
unique finish on the fuselage limits the
potential for the development of scribe
lines. However, we do not agree that
changing this AD is necessary because
operators may interpret such an
exception to allow sanding after paint
and sealant are removed, and these
methods might eliminate any evidence
of scribe marks. Operators may submit
requests for approval of an AMOC for
their particular finish configuration. We
have not changed the AD in regard to
this issue.

4

Request To Revise Costs of Compliance

ATA, on behalf of its members Air
Tran Airlines (Air Tran) and American,
requests that we revise the costs of
compliance. AirTran states that
complying with the NPRM would cost
$2,500 per airplane and that it would
have to procure special tooling for each
site performing the inspection.

American Airlines states that complying
with the NPRM without any changes
would cost it $1,004,080 for labor and
$3,458,455 for additional out-of-service
time.

We have revised the costs of
compliance to increase the labor rate
from $80 to $85. However, we have not
changed the costs of compliance
otherwise. The cost information below
describes only the direct costs of the
specific actions required by this AD.
Based on the best data available, the
manufacturer provided the number of
work hours necessary to do the required
actions. This number represents the
time necessary to perform only the
actions actually required by this AD. We
recognize that, in doing the actions
required by an AD, operators might
incur incidental costs in addition to the
direct costs. The cost analysis in AD
rulemaking actions, however, typically
does not include incidental costs such
as the time required to gain access and
close up, time necessary for planning, or
time necessitated by other
administrative actions. Those incidental
costs, which might vary significantly
among operators, are almost impossible
to calculate.

Request To Require Reporting of Only
Positive Findings of Cracks

Southwest Airlines (Southwest) and
Qantas request that we revise the AD to
require reporting of only crack findings.
Southwest notes that AD 2006-07-12,
Amendment 39-14539 (71 FR 16211,
March 31, 2006), a similar AD that
requires inspection for scribe lines on
Model 737 airplanes, requires the
reporting of cracks found only during
LRTS inspections, not scribe lines found
as a result of the initial scribe
inspections. Qantas asks why a report
for a one-time inspection is required.

We agree to provide clarification of
the rationale for reporting requirements
and to revise the reporting
requirements. The data will be used to
determine if the existing inspection
thresholds and the repeat inspection
intervals provided in the LRTS program
may be increased, which may result in
less work for operators in the future. We
have revised paragraph (o) of this final
rule to require reporting only positive
findings of cracks found during any
inspections required by this AD.

Request To Add Instructions for
Addressing Scribe Lines Outside Zones

Southwest requests that we revise the
AD to either state how to address scribe
lines found in zones outside of those
zones specified in Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009, or add a statement that “no
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zone” scribes do not require repetitive
inspections or terminating actions.
Southwest did not provide justification
for its request.

We disagree that revising the NPRM is
necessary. This AD requires inspections
and a terminating action in only the
zones identified in Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009. Any zone
that is not identified in Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009, is not subject
to inspection or repair requirements of
this rule. (See paragraph 3.A. Note 13 of
Boeing Service Bulletin 737-53A1289,
Revision 1, dated November 18, 2009.)
We have not changed the AD in regard
to this issue.

Request To Address Scribe Lines Less
than 0.001 Inch Deep

Southwest requests that we revise the
AD to address scribe lines that are less
than 0.001 inch deep. Southwest states
that Boeing Alert Service Bulletin 737—
53A1289, dated January 14, 2009, states
that no further inspections are required
for such scribe lines, but Southwest
requests that the AD specifically state
that such lines do not require
terminating action. Southwest asks why
the compliance time is “before further
flight” if no inspections are required.
Southwest asks if that means no
additional NDT inspections are required
at the time of finding such lines.

We partially agree with the
commenter’s request. The compliance
table in paragraph 1.E., “Compliance,” of
the service bulletin requires clarification
as it shows the compliance time of
“before further flight” for inspecting
scribe lines that are less than 0.001 inch
deep. We have clarified this issue by
stating in paragraph (m) of this AD that
no further inspections are required
provided that correct sealant removal
procedures are used.

Request To Allow the Blending of
Scribe Lines

Southwest requests that we revise the
AD to allow operators to blend scribe
lines in accordance with the SRM by
treating the scribe line as a gouge or
scratch. Southwest states that the 737—
700 SRM does not address scribe lines
in the Allowable Damage section.
Southwest states that Boeing Service
Bulletin 737-53A1262 (the appropriate
source of service information for a one-
time inspection for scribe lines and
cracks in the fuselage skin at certain lap
joints, butt joints, external repair
doublers, and other areas in AD 2006—
07-12, Amendment 39-14539 (71 FR
16211, March 31, 2006)) allows the
blending of scribe lines in accordance

with the SRM by treating the scribe line
as a gouge or scratch. However,
Southwest notes, Boeing Alert Service
Bulletin 737-53A1289, dated January
14, 2009, does not allow for the same
treatment, but recommends that
operators contact Boeing for repair
instructions.

We agree. All Boeing Model 737
SRMs were revised as a result of the
scribe issue to address scribe damage in
butt joints and within 1.0 inch of lap
splice lower edges and external repair
edges. This information is found in the
Allowable Damage sections of the
SRMs. We have added Note 2 to this
final rule, as noted previously.

Request To Include Terminating Action
for Repairing Scribe Lines

Southwest requests that
accomplishing repairs or modifications
in accordance with Boeing Service
Bulletin 737-53-1232 be an approved
method for terminating scribe line
inspections. Southwest did not provide
any justification for its request.

We disagree. The repair and
modification specified in Boeing Service
Bulletin 737-53—-1232 are specifically
designed for chem mill step cracking,
not scribe lines. The modification
specified in Boeing Service Bulletin
737-53-1232 would not meet the
requirements of this AD. The
modification provided in Boeing Service
Bulletin 737-53A1289, Revision 1,
dated November 18, 2009, does not
extend a minimum of three fastener
rows below any scribe line damage at a
lap joint, and the doubler and tripler
used on the repair specified in Boeing
Service Bulletin 737-53A1289, Revision
1, dated November 18, 2009, do not
extend a minimum of three fastener
rows below any scribe damage at a lap
joint. We have not changed the AD in
regard to this issue.

Request To Include an Exception for
Inspections of Areas Covered by
Certain Repairs

Southwest requests that we revise the
NPRM to contain a provision excluding
inspections of areas that are covered by
repairs that span a minimum of three
rows above and below the inspection
area.

We agree with the commenter. This
exception is provided in other scribe
line ADs for other Boeing airplane
models and should apply in this AD as
well. We have added paragraph (1) to
this AD to provide this exception to
Boeing Service Bulletin 737-53A1289,
Revision 1, dated November 18, 2009. In
addition, we have also added an
exception to not require removal of a
repair even if it does not span a

potential scribe by 3 or more fastener
rows and there is no evidence of scribe
lines within 10 inches of the repair.

Request To Include Exception for
Inspections of Areas Under the Dorsal
Fin Fairing

Southwest requests that we include
an exception for inspections of areas
under the dorsal fin fairing. Southwest
requests that this area be treated the
same as the wing-to-body fairing, i.e., if
the area under the dorsal fin fairing has
never been stripped or repainted since
delivery, then the scribe line inspection
should not be required in that area.

We agree. We have added paragraph
(n) of this final rule to provide an
exception for this area.

Request for Clarification of the
Compliance Time

Qantas states since a scribe line can
occur at any time during the service life
of an airplane and at many locations,
this program uses both total flight cycles
and structural criticality of location to
determine the inspection requirements.
Qantas asks if the compliance time takes
into account scribe lines induced before
the first repainting of the airplane.

We agree to provide clarification. The
compliance times specified in Boeing
Service Bulletin 737-53A1289, Revision
1, dated November 18, 2009, do not
account for scribe lines induced before
the first repainting. All analysis was
accomplished using the assumption that
scribe lines might be induced during
repainting only when the sealant is
removed from lap and butt joints and
around external doublers. The FAA has
received no prior reports of scribe line
damage on Model 737NG airplanes
before the first repainting. We will
investigate the reports provided by the
commenter and all operators, and will
take action as necessary. We have not
changed the AD in regard to this issue.

Request To Omit Instructions for
Restoring the Surface Finish

ATA, on behalf of its member
American, requests that we do not
consider as part of the AD the
methodology in Part 11—“Surface
Finish Restoration” of Boeing Alert
Service Bulletin 737-53A1289, dated
January 14, 2009. American states that
it has internal processes that meet the
intent of the requirement for the
reapplication of removed finishes,
although those processes may not be
identical in material, workflow, or
processes.

We partially agree with the
commenter. While the unique finishes
on the fuselage may warrant using
different processes than those used on a
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typical fuselage, we disagree with the
request because the commenter did not
provide details on the processes that
meet the intent of the AD. We will
consider requests for an approval of an
AMOC if data demonstrate that it meets
an acceptable level of safety. We did not
change the AD in regard to this issue.

Explanation of Changes Made to This
AD

We have revised the “Alternative
Methods of Compliance (AMOCs)”
paragraph in this AD to clarify the
delegation authority for the Boeing
Commercial Airplanes Organization
Designation Authorization. We have
also revised paragraph (k) of this final

rule to clarify that repairs must be made
in accordance with an FAA-approved
method.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden

TABLE—ESTIMATED COSTS

on any operator or increase the scope of
the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD affects 782
airplanes of U.S. registry. The following
table provides the estimated costs for
U.S. operators to comply with this AD.

Average labor rate

Number of U.S.-

Action Work hours per hour Parts Cost per product registered airplanes Fleet cost
Inspection .......... 53 $85 $0 | $4,505 per in- 782 | $3,522,910 per
spection cycle. inspection
cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-26-06 The Boeing Company:
Amendment 39-16545. Docket No.
FAA-2009-0913; Directorate Identifier
2009-NM-101-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 737-600, —700, —=700C,
—800, and —900 series airplanes, certificated
in any category, as identified in Boeing
Service Bulletin 737-53A1289, Revision 1,
dated November 18, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reports of scribe
line damage found adjacent to the skin lap
joints, decals, and wing-to-body fairings. The
Federal Aviation Administration is issuing
this AD to detect and correct scribe lines,
which can develop into fatigue cracks in the
skin. Undetected fatigue cracks can grow and
cause sudden decompression of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) At the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 737-53A1289, Revision 1,
dated November 18, 2009 (“the service
bulletin”), except as provided in paragraph (i)
of this AD, do detailed external inspections
for scribe lines in the fuselage skin at lap
joints, the splice strap at certain butt joints,
the skin or doubler at certain approved repair
doublers, and the skin at decals; and do all
applicable related investigative and
corrective actions, by accomplishing all
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actions specified in the Accomplishment
Instructions of the service bulletin, except as
provided by paragraphs (j), (k), (1), (m), and
(n) of this AD.

Note 1: The inspection exceptions
described in subparagraphs 1.a. through 1.f.
in paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 737-53A1289, Revision 1,
dated November 18, 2009, apply to this AD.

Credit for Actions Accomplished According
to Previous Issue of Service Bulletin

(h) Actions accomplished before the
effective date of this AD according to Boeing
Alert Service Bulletin 737-53A1289, dated
January 14, 2009, are considered acceptable
for compliance with the corresponding
actions specified in this AD.

Exceptions to Service Bulletin Specifications

(i) Where Boeing Service Bulletin 737—
53A1289, Revision 1, dated November 18,
2009, specifies a compliance time after the
date on the service bulletin, this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(j) Where Boeing Service Bulletin 737—
53A1289, Revision 1, dated November 18,
2009, specifies to contact Boeing for
appropriate action, accomplish applicable
actions using a method approved in
accordance with the procedures specified in
paragraph (p) of this AD.

(k) Where Boeing Service Bulletin 737—
53A1289, Revision 1, dated November 18,
2009, specifies to contact Boeing for
instructions to repair scribe lines: Remove
the scribe line damage and install a
reinforcing repair using an FAA-approved
method.

Note 2: Guidance for repairing scribe
damage (e.g., nicks, gouges, scratches, and
corrosion) may be found in the Allowable
Damage section of the appropriate Boeing
737 Structural Repair Manual (SRM).

Note 3: Operators must obtain an approved
damage tolerance evaluation for any repair
installed to comply with Section
121.1109(c)(2) or 129.109(c)(2) of the Code of
Federal Regulations (14 CFR 121.1109(c)(2)
or 129.109(c)(2)).

(1) Inspections are not required in areas
where an existing repair covers a potential
scribe line or where the scribe line is within
10 inches of the repair, provided the repair
spans a minimum of three fastener rows
beyond each side of the potential scribe line
location (perpendicular to the scribe line
direction). If a repair doubler does not span
the potential scribe line location by 3 or more
fastener rows, but there is no evidence of
scribe lines within 10 inches of the repair,
then inspections under the repair are not
required.

(m) Where Boeing Service Bulletin 737—
53A1289, Revision 1, dated November 18,
2009, specifies a compliance time of “before
further flight” for inspecting scribe lines less
than 0.001 inch deep for cracks, no further
inspections are required by paragraph (g) of
this AD, provided that correct sealant
removal procedures are used for future work
at those locations.

(n) If records show that the airplane has
never been stripped and repainted under the

dorsal fin fairing since delivery from Boeing,
then this AD does not require inspections
specified in paragraph (g) of this AD for the
butt joint, lap joint, and repairs in the areas
under the dorsal fin fairing.

Report

(0) At the applicable time specified in
paragraph (0)(1) or (0)(2) of this AD: Submit
a report of positive findings of cracks found
during the inspections required by paragraph
(g) of this AD. You may use Appendix B of
Boeing Service Bulletin 737-53A1289,
Revision 1, dated November 18, 2009. Send
the report to Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207. The report must contain, at a
minimum, the inspection results, a
description of any discrepancies found, the
airplane serial number, and the number of
flight cycles and flight hours on the airplane.
Under the provisions of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.), the
Office of Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

Alternative Methods of Compliance
(AMOCs)

(p)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Wayne Lockett,
Aerospace Engineer, Airframe Branch, ANM—
120S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6447; fax (425) 917-6590. Or, e-mail
information to 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Organization
Designation Authorization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(@) You must use Boeing Service Bulletin
737-53A1289, Revision 1, dated November
18, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
December 10, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31899 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-1006; Directorate
Identifier 2009-CE-057-AD; Amendment
39-16543; AD 2010-26-04]

RIN 2120-AA64

Airworthiness Directives; Piper
Aircraft, Inc. Model PA-28—-161
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that are equipped
with Thielert Aircraft Engine GmbH
(TAE) Engine Model TAE-125-01
installed per Supplemental Type
Certificate (STC) No. SA03303AT. This
AD requires installing a full authority
digital engine control (FADEC) backup
battery, replacing the supplement pilot’s
operating handbook and FAA approved
airplane flight manual, and revising the
limitations section of the supplement
airplane maintenance manual. This AD
was prompted by an incident where an
airplane experienced an in-flight engine
shutdown caused by a momentary loss
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of electrical power to the FADEC. We
are issuing this AD to prevent
interruption of electrical power to the
FADEC, which could result in an
uncommanded engine shutdown. This
failure could lead to a loss of engine
power.

DATES: This AD is effective February 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publication listed in the AD
as of February 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Thielert
Aircraft Engines Service GmbH,
Platanenstrafle 14, 09350 Lichtenstein,
Deutschland; telephone: +49 (37204)
696—0; fax: +49 (37204) 696—1910;
Internet: http://www.thielert.com/. You
may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816—-329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Don
O. Young, Aerospace Engineer, Atlanta
Aircraft Certification Office (ACO),
FAA, 1701 Columbia Avenue, College
Park, Georgia 30337; telephone: (404)
474-5585; fax: (404) 474-5606; e-mail:
don.o.young@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
October 6, 2010 (75 FR 61655). That
NPRM proposed to require installation
of a FADEC backup battery, replacement

ESTIMATED COSTS

of the supplement pilot’s operating
handbook and FAA approved airplane
flight manual, and revision of the
limitations section of the supplement
airplane maintenance manual.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects zero
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installation of a FADEC backup battery ................. 7 work-hours x $85 per hour = $595 ..... $780 $1,375 | Not applicable.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-26-04 Piper Aircraft, Inc:
Amendment 39-16543; Docket No. FAA—
2010-1006; Directorate Identifier 2009—CE—
057—-AD.
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Effective Date
(a) This AD is effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model PA-28-161
airplanes, all serial numbers, that are:

(1) Equipped with Thielert Aircraft Engine
GmbH (TAE) Engine Model TAE-125-01

installed per Supplemental Type Certificate
(STC) No. SA03303AT; and
(2) Certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 72: Engine.

Unsafe Condition

(e) This AD results from an incident where
an airplane experienced an in-flight engine

shutdown caused by a momentary loss of
electrical power to the FADEC. We are
issuing this AD to prevent interruption of
electrical power to the FADEC, which could
result in an uncommanded engine shutdown.
This failure could lead to a loss of engine
power.

Compliance

(f) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Modify the engine electrical system by in-
stalling a backup battery system and associ-
ated wiring and circuitry.

(2) Revise the airworthiness limitations section
to require repetitive replacement of the
FADEC backup battery every 12 calendar
months. Thereafter, except as provided in
paragraph (g) of this AD, no alternative re-
placement times may be approved for this
part.

(3) Incorporate Thielert Aircraft Engines GmbH
Supplement Pilot’s Operating Handbook and
FAA Approved Airplane Flight Manual,
TAE-No.: 40-0310-40042, issue 2, revision
0, dated June 1, 2010, into the pilot's oper-
ating handbook.

Within the next 100 hours time-in-service after
February 1, 2011 (the effective date of this
AD) or within 30 days after February 1,
2011 (the effective date of this AD), which-
ever occurs first.

Before further flight after doing the modifica-
tion required in paragraph (f)(1) of this AD.

Before further flight after doing the modifica-
tion required in paragraph (f)(1) of this AD.

Follow Thielert Aircraft Engines GmbH Serv-
ice Bulletin TM TAE 651-0007, Revision 7,
dated July 30, 2010.

Incorporate Chapter 40-AMM-04-01 “Air-
worthiness Limitations, Revision 1”, dated
January 25, 2010, of Thielert Aircraft En-
gines GmbH Supplement Airplane Mainte-
nance Manual Piper PA28-161 TAE 125-
01, Doc. No.: AMM-40-01 (US-Version)
Version: 1/1, into TAE Airplane Mainte-
nance Manual Supplement, Piper PA28/
TAE 125-01, AMM-40-01 (US-Version),
Rev. Issue 1, dated February 3, 2006.

Not applicable.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the

attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(h) For more information about this AD,
contact Don O. Young, Aerospace Engineer,

FAA, Atlanta ACO, 1701 Columbia Avenue,
College Park, Georgia 30337; telephone: (404)
474-5585; fax: (404) 474-5606; e-mail:
don.o.young@faa.gov.

Material Incorporated by Reference

(i) You must use the service information
contained in table 1 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.

TABLE 1—ALL MATERIAL INCORPORATED BY REFERENCE

Document Revision Date
Thielert Aircraft Engines GmbH Service Bulletin TM TAE 651-0007 ........cccccooviiiiiiiiiiinie e 7 July 30, 2010
Chapter 40-AMM-04-01 “Airworthiness Limitations, Revision 1”, of Thielert Aircraft Engines GmbH Supple-
ment Airplane Maintenance Manual Piper PA28-161 TAE 125-01, Doc. No.: AMM—40-01 (US-Version)
RV =T 1o o e I PP RRUR 1 January 25, 2010
Thielert Aircraft Engines GmbH Supplement Pilot's Operating Handbook and FAA Approved Airplane Flight
Manual, TAE-NO.: 40—0310—40042, ISSUE 2 ........uuteteeeieiiureieeeeeeisiireeeeeeesaasareeeaesassssssseeaeseeassnsaeeeeeessassssneeessanns 0 June 1, 2010

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in table 1
of this AD under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) For service information identified in
this AD, contact Thielert Aircraft Engines
Service GmbH, Platanenstral3e 14, 09350
Lichtenstein, Deutschland; telephone: +49
(37204) 696-0; fax: +49 (37204) 696—1910;
Internet: http://www.thielert.com/.

(3) You may review copies of the service
information at the FAA, Small Airplane

Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
816—329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri on
December 13, 2010.

William J. Timberlake,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31905 Filed 12—27-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0805; Directorate
Identifier 2010-NM-042-AD; Amendment
39-16553; AD 2010-26-13]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model DHC-8-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several cases of aileron terminal quadrant
support brackets that were manufactured
using sheet metal have been found cracked
on DHC-8 Series 300 aircraft. Investigation
revealed that the failure of the support
bracket was due to fatigue. Failure of the
aileron terminal quadrant support bracket
could result in an adverse reduction of
aircraft roll control.

* * * * *

These conditions could result in loss of
control of the airplane. We are issuing
this AD to require actions to correct the
unsafe condition on these products.

DATES: This AD becomes effective
February 1, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 1, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Craig Yates, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7355; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 25, 2010 (75 FR
52290). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Several cases of aileron terminal quadrant
support brackets that were manufactured
using sheet metal have been found cracked
on DHC-8 Series 300 aircraft. Investigation
revealed that the failure of the support
bracket was due to fatigue. Failure of the
aileron terminal quadrant support bracket
could result in an adverse reduction of
aircraft roll control.

This directive mandates the replacement of
the aileron terminal quadrant support bracket
with a new and improved machined part.

These conditions could result in loss of
control of the airplane. The required
actions include installing new aileron
input quadrant support brackets. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. Air
Line Pilots Association, International
(ALPA), supports the NPRM.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
13 products of U.S. registry. We also
estimate that it will take about 72 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Required parts will cost about $1,080
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$93,600, or $7,200 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
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and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-26-13 Bombardier, Inc.: Amendment
39-16553. Docket No. FAA—2010-0805;
Directorate Identifier 2010-NM-042—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model DHC-8-301, -311, and -315 airplanes,

certificated in any category; having serial
numbers 100 through 530 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several cases of aileron terminal quadrant
support brackets that were manufactured
using sheet metal have been found cracked
on DHC-8 Series 300 aircraft. Investigation
revealed that the failure of the support
bracket was due to fatigue. Failure of the
aileron terminal quadrant support bracket
could result in an adverse reduction of
aircraft roll control.
* * * * *

These conditions could result in loss of
control of the airplane.
Compliance

(f) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Actions

(g) For airplanes with an aileron terminal
quadrant support bracket having part number
(P/N) 85711569: At the applicable times
specified in paragraph (g)(1) or (g)(2) of this
AD, install a new aileron input quadrant
support bracket by incorporating MODSUM
8Q101250, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8-57—43, Revision B, dated
October 7, 2009.

(1) For airplanes that have accumulated
30,000 total flight hours or more as of the
effective date of this AD: Within 3,000 flight
hours after the effective date of this AD.

(2) For airplanes that have accumulated
less than 30,000 total flight hours as of the
effective date of this AD: Before the
accumulation of 33,000 total flight cycles or
within 6,000 flight hours after the effective
date of this AD, whichever occurs first.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Doing the installation by incorporating
MODSUM 8Q101250 is also acceptable for
compliance with the requirements of
paragraph (g) of this AD if done before the
effective date of this AD in accordance with
Bombardier Service Bulletin 8-57—43, dated
August 9, 2002; or Bombardier Service
Bulletin 8-57—-43, Revision A, dated January
17, 2003.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to Attn:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York,
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(j) Refer to MCAI Canadian Airworthiness
Directive CF—2009—-45, dated December 11,
2009; and Bombardier Service Bulletin 8-57—
43, Revision B, dated October 7, 2009; for
related information.

Material Incorporated by Reference

(k) You must use Bombardier Service
Bulletin 8-57—43, Revision B, dated October
7, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q—Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—-375—4539;
e-mail thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
December 16, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-32325 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2010-0127; Directorate
Identifier 2009-NM-242-AD; Amendment
39-16547; AD 2010-26-08]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
a detailed inspection of the entryway
door movable ceiling panel for pin
migration at either end of the hinge
assembly and damage to the pin; a
detailed inspection for correct crimp at
both ends and damage to hinge stock; a
detailed inspection of the ceiling area
for any visible cosmetic and/or tie-rod
chafing that could be caused by a
migrated hinge pin; a detailed
inspection for wire damage and/or
breakage; and other specified and
corrective actions if necessary. This AD
results from reports of fault messages
caused by improperly crimped hinge
pins coming into contact with wires and
causing damage. We are issuing this AD
to detect and correct improperly
crimped hinge pins, which could
damage tie rods and wire bundles,
causing shorts in many systems,
including the spar fuel shut-off valve,
oxygen mask deployment, and burned
wires, which could be an ignition
source in a hidden area of the airplane.

DATES: This AD is effective February 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Stephen Styskal, Cabin Safety and
Environmental Systems Branch, ANM—
150S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356;
telephone (425) 917-6439; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM was
published in the Federal Register on
February 22, 2010 (75 FR 7557). That
NPRM proposed to require a detailed
inspection of the entryway door
movable ceiling panel for pin migration
at either end of the hinge assembly and
damage to the pin; a detailed inspection
for correct crimp at both ends and
damage to hinge stock; a detailed
inspection of the ceiling area for any
visible cosmetic and/or tie-rod chafing
that could be caused by a migrated
hinge pin; a detailed inspection for wire
damage and/or breakage; and other
specified and corrective actions if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Support for the NPRM

Air Line Pilots Association,
International (ALPA) and UPS support
the intent of the NPRM.

Request To Clarify the Compliance
Requirements in Paragraph (g) of the
NPRM

Boeing requested that we clarify the
compliance requirements and associated
compliance times in paragraph (g) of the

NPRM. Boeing stated that the phrase “all
applicable other specified and
corrective actions” is stated twice, and
as a result, the requirements are
interpretive and misleading. Boeing
pointed out that the proposed
requirement to do these actions before
further flight is misleading.

We agree to clarify. Other specified
actions include re-partmarking the
moveable panel ceiling and the hinge
assemblies, if necessary. Corrective
actions include crimping the hinge
assembly, repairing tie-rod chafing,
repairing wire damage, and replacing
the hinge assembly. The phrase is stated
twice, and each phrase has a different
purpose. The first purpose is to state
that the actions must be done in
accordance with Boeing Service Bulletin
767-25-0477, dated August 27, 2009.
The second purpose is to state that the
other specified and corrective actions
must be done before further flight if any
pin migration, improper crimping, tie-
rod damage or wire damage was found.
We have revised paragraph (g) of this
AD to clarify the intent.

Request To Revise the Unsafe Condition

Boeing asked that we revise the
second sentence of paragraph (e) to state
that “The FAA is issuing this AD to
detect and correct improperly crimped
hinge pins, which could damage tie rods
and wire bundles, causing shorts in
many systems.” Boeing stated that it has
determined the probability of an
airplane-level hazard to be extremely
remote, and disagrees with the
references to the spar shut-off valve,
oxygen masks, and flammability-related
concerns.

We disagree with the request to revise
the unsafe condition because the unsafe
condition description as written
accurately reflects valid safety concerns.

Regarding the spar fuel shut-off valve,
although the wiring is redundant, a
short to ground will cause the valve
circuit breaker to trip, resulting in the
valve remaining in the last commanded
position. If the valve fails in the open
position, it may not be possible to
isolate fuel flow from the tanks to the
engine during an engine fire. This
would be a latent failure of a required
system function. While the engine fuel
valve may still be available to the flight
crew to stop fuel flow to the engine in
an emergency, unavailability of the spar
fuel shut-off valve eliminates the
required isolation capability of the fuel
system upstream of the engine.

In regard to the airplane’s oxygen
system, while failure of the oxygen
mask deployment system does not pose
a significant airplane-level hazard,
unavailability of the oxygen system
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could consequently result in exposing
the passengers and cabin attendants to
hypoxia following a depressurization
event.

In regard to the flammability-related
concerns, while self-extinguishing and
fire-resistant materials are used
throughout the airplane, burned wires
have resulted from migrated hinge pins
and are a potential ignition source in a
hidden area.

We have not changed the AD in
regard to these issues.

Request To Clarify Requirements for
Alternative Method of Compliance
(AMOCQ)

Continental Airlines (CAL) stated that
it has addressed the safety issue in
accordance with Boeing Service Request
1-132547518, dated October 18, 2005,
and requested clarification on the
possibility of receiving approval of an
alternative method of compliance
(AMOC) based on its findings and
corrective actions.

We agree to clarify the requirements
to receive approval of an AMOC. Under
the provisions of paragraph (h) of this
AD, we will consider approving any
alternative method of compliance if the
proposal provides an acceptable level of
safety. However, additional
substantiation may be required for an
AMOC approval based on existing
service information and as such,
applicants will need to request an
AMOC approval in accordance with
paragraph (h) of this AD. We have not
changed the AD in regard to this issue.

Request To Clarify Inspection
Requirements for Wire Bundles

UPS requested that Boeing Service
Bulletin 767-25-0477, dated August 27,

2009, be revised to clarify and provide
better detail regarding which wire
bundles to inspect for damage. UPS
stated that this service bulletin does not
provide enough detail to properly
identify the wire bundles that need to be
inspected if a hinge pin is found to have
migrated. UPS stated that the
“approximate location of damage wire
bundles” as stated in Boeing Service
Bulletin 767-25-0477, dated August 27,
2009, could allow maintenance
personnel to miss damaged wire
bundles since it does not specify the
location or the wire bundle numbers.

In response to the request from UPS
to provide additional detail about wire
bundle locations, Boeing Service
Bulletin 767-25-0477, dated August 27,
2009, indicates that damaged wire
bundles should be located in the
vicinity of the migrated pin. The
detailed inspections required by this AD
cover multiple areas, and we cannot
predict which wire bundles may be
damaged. Boeing Service Bulletin 767—
25—-0477, dated August 27, 2009,
provides an adequate level of detail to
perform the required inspections.
Boeing might revise Boeing Service
Bulletin 767-25-0477, dated August 27,
2009, in the future, and we might
consider additional rulemaking at that
time. We have not changed the AD in
regard to this issue.

Request To Remove Model 767-300F
Airplanes From the Applicability of the
NPRM

UPS requested that we remove Model
767—300F airplanes from the
applicability of the NPRM. UPS stated
that the wire bundles that are subject to
the inspections specified in Boeing

ESTIMATED COSTS

Service Bulletin 767—-25-0477, dated
August 27, 2009, for Model 767—300F
airplanes only consist of wiring for the
crew entry door dome light, and does
not consist of wiring for the other
systems that are called out by the
NPRM. UPS stated that it believed that
Boeing supports this statement. UPS
stated that it has not experienced any
dome light system shorts or burned
wires in this area.

We disagree with the request. While
the wire bundle that is in close
proximity to the ceiling panel hinge pin
may indeed contain wiring for the crew
entry door dome light, it is possible that
additional wiring for other systems is
also susceptible to damage from a
migrating hinge pin. The wiring that
could be affected by a migrating ceiling
panel hinge pin on the Model 767-300F
includes wiring for the same systems
that could be affected by a migrating
hinge pin on Model 767-200, —300, and
—400ER airplanes. In addition, although
UPS has not encountered wire chafing
due to a migrating hinge pin, hinge pins
have migrated on other airplanes, and
wiring damage has resulted. We have
not changed the AD in regard to this
issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.

Costs of Compliance
We estimate that this AD affects 273
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspections .........ccccevueneene 6 work-hours x $85 per hour = $510 ......ccccecevvruenenne. $770 $1,280 $349,440

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and
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(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-26-08 The Boeing Company:
Amendment 39-16547; Docket No.
FAA-2010-0127; Directorate Identifier
2009-NM-242—-AD.

Effective Date
(a) This AD is effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 767-200, —300, —300F, and
—400ER series airplanes, certificated in any
category; as identified in Boeing Service
Bulletin 767-25-0477, dated August 27,
2009.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Unsafe Condition

(e) This AD results from reports of fault
messages caused by an improperly crimped
hinge pins on the movable ceiling panel of
the entryway door on the forward left side
coming into contact with wires and causing
damage. The Federal Aviation
Administration is issuing this AD to detect
and correct improperly crimped hinge pins,
which could damage tie rods and wire
bundles, causing shorts in many systems,
including the spar fuel shut-off valve, oxygen
mask deployment, and burned wires, which
could be an ignition source in a hidden area
of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Corrective Actions

(g) Within 72 months after the effective
date of this AD: Accomplish the inspections
required by paragraphs (g)(1), (g)(2), (g)(3),
and (g)(4) of this AD, and do all applicable
corrective actions and part marking, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 767—
25-0477, dated August 27, 2009. If, during
the following inspections, any pin migration,
improper crimping, tie-rod damage, or wire
damage is found, do all applicable corrective
actions, in accordance with Boeing Service
Bulletin 767-25-0477, dated August 27,
2009, before further flight.

(1) A detailed inspection for pin migration
at either end of the hinge assembly and to
detect damage to the pin.

(2) A detailed inspection for correct crimp
at both ends and to detect damage to hinge
stock.

(3) A detailed inspection of the ceiling area
for any visible cosmetic and tie-rod chafing
that could be caused by a migrated hinge pin.

(4) A detailed inspection for wire damage
and breakage.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Stephen Styskal,
Aerospace Engineer, Cabin Safety and
Environmental Systems Branch, ANM-150S,
FAA, Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6439; fax (425) 917-6590. Or, e-mail
information to 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Related Information

(i) For more information about this AD,
contact Stephen Styskal, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office (ACO), 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6439; fax (425)
917-6590.

Material Incorporated by Reference

(j) You must use Boeing Service Bulletin
767—25-0477, dated August 27, 2009, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services

Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington on
December 13, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31967 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1250; Directorate
Identifier 2010-SW-075-AD; Amendment
39-16548; AD 2010-26-09]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S76A, B, and C Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing emergency airworthiness
directive (EAD) for the specified
Sikorsky model helicopters. The EAD
requires inspecting the LITEF Attitude
Heading and Reference System (AHRS)
unit of the navigation system to
determine if it is at a Mod Status “18.”
If either AHRS unit is at Mod Status
“18,” the EAD requires installing
placards on the instrument panel to
prohibit single pilot instrument flight
rule (IFR) and single pilot night flight
and reducing airspeeds to 120 knots
indicated airspeed (KIAS) if both
autopilots uncouple during instrument
meteorological conditions (IMC) or
night flight. The EAD also requires
inserting minimum crew and airspeed
limitations into the Limitations section
of the applicable Rotorcraft Flight
Manual (RFM) to limit the minimum
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flight crew to 2 pilots for night flight
and IFR flight and to reduce airspeed to
120 KIAS if both autopilots uncouple
during IMC or night flight. This
amendment contains the same
requirements but draws the appropriate
distinctions between IFR and IMC as
used in the intended operating
limitations. Also, unlike the EAD, this
AD states the airspeed must be reduced
to 120 KIAS if both autopilots uncouple
during IMC or night flight. Further, we
are removing the limitation contained in
the Active Temporary Revisions relating
to pilots keeping their hands and feet
near the flight controls. This AD was
prompted by the need to supersede the
EAD to state the distinction between IFR
and IMC as used in the operating
limitations and to reduce the airspeed to
120 KIAS if both autopilots uncouple
during IMC or night flight. The actions
specified by this AD are intended to
implement operating limitations based
on an anomaly in the AHRS related to
the 26 volt AC inverter that could result
in a decoupling of both autopilots and
to prevent loss of control of the
helicopter during IMC and during night
flight.

DATES: Effective January 12, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 12,
2011.

We must receive comments on this
AD by February 28, 2011.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop s581a, 6900 Main Street,
Stratford, CT, telephone (203) 383-4866,
e-mail address tsslibrary@sikorsky.com,
or at http://www.sikorsky.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://

www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Tony Pigott, Aviation Safety Engineer,
Boston Aircraft Certification Office, 12
New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7158, fax (781) 238-7170.
SUPPLEMENTARY INFORMATION: On May
19, 2010, we issued EAD No. 2010-11—
52, to require inspecting the AHRS unit
to determine if it is at a Mod Status “18.”
If the nameplate indicates that either
AHRS unit is a Mod Status “18,” the
EAD requires installing placards on the
instrument panel to prohibit single pilot
IFR and single pilot night flight and
reducing airspeeds to 120 KIAS if both
autopilots uncouple during IMC or night
flight. The EAD also requires inserting
the Active Temporary Revision listed in
Table 1 into the Limitations section of
the RFM to limit the minimum flight
crew to 2 pilots for IFR and night flight.
That action was prompted by reports of
intermittent malfunctions of the LITEF
AHRS units of the navigation system.
The EAD states that the condition, if not
corrected, could result in malfunction of
the autopilots, inability to reset the
autopilots, an uncommanded roll,
reduction in rotorcraft functional
capabilities, inability of the crew to
perform the required tasks, and
subsequent loss of control of the
helicopter.

Since issuing EAD 2010-11-52, we
have discovered that we did not draw
the appropriate distinctions between
IFR and IMC as used in the intended
operating limitations, and we did not
state the requirement to reduce the
airspeed to 120 KIAS if both autopilots
uncouple during IMC or night flight.
Further, we did not intend to adopt as
a limitation the provision contained in
the Active Temporary Revisions relating
to pilots keeping their hands and feet
near the flight controls as this is
considered normal conduct of a
helicopter pilot exercising good care
and sound judgment regardless of the
AHRS unit installed.

We have reviewed Sikorsky Alert
Service Bulletin No. 76—-34-11, dated
May 17, 2010 (ASB). The ASB specifies
informing operators of an interim
minimum flight crew restriction of two
pilots for IFR and night flight for

helicopters equipped with LITEF LCR—
100, Mod Status “18,” AHRS units. The
ASB also specifies removing and
inspecting the AHRS units to determine
if part number (P/N) 145130-7100, Mod
Status “18,” is installed, and if it is
installed, identifying the unit with a
placard with a different P/N. Finally,
the ASB specifies installing 2 placards,
P/N SS9140-1746, or locally fabricated
placards, one on each side of the
instrument panel.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Sikorsky model
helicopters of these same type designs,
this AD supersedes EAD 2010-11-52 by
retaining the current requirements but
by clarifying the appropriate
distinctions between IFR and IMC as
used in the intended operating
limitations. Also, in this AD we state the
requirement to reduce the airspeed to
120 KIAS if both autopilots uncouple
during IMC or night flight. Further, we
have removed the Active Temporary
Revisions to correct the provision
relating to pilots keeping their hands
and feet near the flight controls. In the
place of the Active Temporary
Revisions, we are now requiring you to
insert a copy of this AD into the
Limitations section of the applicable
RFM to address the airspeed limitations
and the minimum flight crew.
Accomplish the actions in this AD by
following specified portions of the ASB
described previously. This AD does not
require installing placards containing
the Sikorsky P/N 76070-60019-101 on
the AHRS unit as specified in the
Sikorsky ASB. Also, this AD revises the
unsafe condition statement by stating
that the actions are intended to
implement operating limitations based
on an anomaly in the AHRS related to
the 26 volt AC inverter that could result
in a decoupling of both autopilots and
to prevent loss of control of the
helicopter during IMC and night flight.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability of the
helicopter. Therefore, determining if the
AHRS unit is an affected unit, installing
certain placards on the instrument
panel, and inserting limitations into the
Limitations section of the applicable
RFM are required within 5 days, and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.
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We estimate that this AD will affect
1 helicopter in the U.S. registry. We
estimate it will take about 1 work hour
to inspect the AHRS unit to determine
if it is a Mod Status “18,” 1 work hour
to fabricate and install a placard, and
/2 work hour to revise the RFM. The
average labor rate is $85 per hour and
there are only minimal parts costs.
Based on these figures, the total cost
impact of this AD on U.S. operators is
$213.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-1250;
Directorate Identifier 2010-SW-075—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this AD. Using the search
function of the docket Web site, you can
find and read the comments to any of
our dockets, including the name of the
individual who sent the comment. You
may review the DOT’s complete Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle [,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

TABLE 1

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
anew AD to read as follows:

2010-26-09 Sikorsky Aircraft Corporation:
Amendment 39-16548; Docket No.
FAA-2010-1250; Directorate Identifier
2010-SW-075-AD. Supersedes EAD
2010-11-52; Directorate Identifier 2010—
SW-059-AD.

Applicability: Model S-76A, B, and C
helicopters, with LITEF LCR-100, Attitude
Heading and Reference System (AHRS) Unit,
part number (P/N) 145130-7100, installed,
certificated in any category.

Compliance: Within 5 days, unless
accomplished previously, and any time
thereafter when installing a LITEF LCR-100,
AHRS Unit, P/N 145130-7100.

To implement operating limitations based
on an anomaly in the AHRS related to the 26-
volt AC inverter that could result in a
decoupling of both autopilots and to prevent
loss of the helicopter during instrument
meteorological conditions (IMC) and while
operating under instrument flight rules (IFR)
and night flight, do the following:

(a) By referencing the nameplate of the No.
1 and No. 2 AHRS unit, determine whether
the modification (Mod) status is at “18.” If the
Mod status is “18” for either AHRS unit:

(1) Install instrument panel placards as
shown in Figure 2 in the areas depicted in
Figure 3 of Sikorsky Alert Service Bulletin
No. 76—-34-11, dated May 17, 2010 (ASB),
and by following the Accomplishment
Instructions, paragraph 3.A.(6)(c) through (d)
of the ASB.

(2) Revise the “Minimum Flight Crew”
section of the Operating Limitations section
of the Rotorcraft Flight Manual (RFM) as
follows: “For helicopters with an LCR-100
Mod Status ‘18" AHRS installed, two pilots
are required for IFR and night flights.”

(3) Revise the “Airspeed Limits” section of
the Operating Limitations section of the RFM
as follows: “For helicopters with an LCR-100
Mod Status ‘18" AHRS installed, airspeed is
limited to 120 knots indicated airspeed
(KIAS) when both autopilots are uncoupled
and operating at night or in IMC.”

(4) When present, remove and discard the
following Active Temporary Revisions from
the Operating Limitations section of the RFM
for each affected helicopter:

REM document No. Active ten’\}gorary rev.

S-76C
S-76C
S-76C
S-76C

o~~~ o~

TurboMeca Arriel 1S1 engines installed)
TurboMeca Arriel 251 engines installed)
TurboMeca Arriel 2S1 engines installed and s/n 760511 and subsequent) .
TurboMeca Arriel 252 engines installed)

SA-4047-76-1

SA 4047-76B-1
SA 4047-76C—1
SA 4047-76C-10
SA 4047-76C—-14
SA 4047-76C—15

T—Revision 3.
T—Revision 3.
T—Revision 3.
T—Revision 4.
T—Revision 4.
T—Revision 1.
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(5) Revise the Operating Limitations
section of the RFM by inserting a copy of this
AD into the appropriate section of the RFM.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, Attn: Tony Pigott,
Aviation Safety Engineer, 12 New England
Executive Park, Burlington, MA 01803,
telephone (781) 238-7158, fax (781) 238—
7170.

(c) The Joint Aircraft System/Component
(JASC) Code is 3420: Navigation.

(d) Installing the placards shall be done by
following the specified portions of Sikorsky
Alert Service Bulletin No. 76—34-11, dated
May 17, 2010. The Director of the Federal
Register approved this incorporation by
reference in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Sikorsky Aircraft Corporation, Attn:
Manager, Commercial Technical Support,
mailstop s581a, 6900 Main Street, Stratford,
CT, telephone (203) 383—4866, e-mail address
tsslibrary@sikorsky.com, or at http://www.
sikorsky.com. Copies may be inspected at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas, or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal register/code of federal
regulations/ibr_locations.html.

(e) This amendment becomes effective on
January 12, 2011.

Issued in Fort Worth, Texas, on December
13, 2010.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31962 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0232; Directorate
Identifier 2009-NM—-032-AD; Amendment
39-16549; AD 2010-26-10]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 747-200C, —200F,
—-400, —-400D, and —400F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Model 747—
200G, —200F, —400, —400D, and —400F
series airplanes. That AD currently

requires repetitive inspections for cracks
in the overlapping (upper) skin of the
upper fastener row of the lap joints of
the fuselage skin in sections 41, 42, and
46; and related investigative and
corrective actions, if necessary. This
new AD expands the inspection area in
the existing AD, and adds a
modification of certain lap joints and
certain post-repair inspections of the lap
joints. Accomplishing the modification
would end the repetitive inspections
required by the existing AD for the
length of lap joint that is modified. This
AD results from a structural review of
affected skin lap joints for widespread
fatigue damage. We are issuing this AD
to prevent fatigue cracking in certain lap
joints, which could result in rapid
depressurization of the airplane.

DATES: This AD becomes effective
February 1, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 1, 2011.

On April 13, 2006 (71 FR 12122,
March 9, 2006), the Director of the
Federal Register approved the
incorporation by reference of a certain
other publication listed in the AD.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206—-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nicholas Han, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6449; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2006—05—09,
Amendment 39-14506 (71 FR 12122,
March 9, 2006). The existing AD applies
to certain Model 747—200C, —200F,
—400, —400D, and —400F series
airplanes. That NPRM was published in
the Federal Register on March 18, 2010
(75 FR 13046). That NPRM proposed to
continue to require repetitive
inspections for cracks in the
overlapping (upper) skin of the upper
fastener row of the lap joints of the
fuselage skin in Sections 41, 42, and 46;
and related investigative and corrective
actions, if necessary. That NPRM also
proposed to expand the inspection area
in the existing AD, and add a
modification of certain lap joints and
certain post-repair inspections of the lap
joints. Accomplishing the modification
would end the repetitive inspections
required by the existing AD.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been received on the NPRM.

Request To Revise Certain Language in
Paragraph (k) of the NPRM

Boeing asked that we revise the
language in paragraph (k) of the NPRM
to indicate that additional actions are
required in the area of the modification
for operation beyond 15,000 total flight
cycles after doing the proposed
modification. Boeing stated that
Revision 2 of Boeing Alert Service
Bulletin 747-53A2499 is currently in
work at the Boeing Company, and that
Revision 2 recommends accomplishing
additional actions after doing the
modification.

Since this comment was submitted,
we have received and reviewed Boeing
Service Bulletin 747-53A2499, Revision
2, dated August 12, 2010. Boeing Alert
Service Bulletin 747-53A2499, dated
August 11, 2005; and Revision 1, dated
October 30, 2008; were referred to in the
NPRM as the appropriate source of
service information for accomplishing
the actions. No more work is necessary
for airplanes on which Boeing Alert
Service Bulletin 747-53A2499, Revision
1, dated October 30, 2008, was used for
doing the required actions. Revision 2 of
this service bulletin moves certain
airplanes from Group 1 to Groups 15
and 16, adds post-modification actions,
and contains editorial changes.

We have revised paragraphs (c), (g),
(h), (), (), and (k) of this AD to refer to
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Boeing Service Bulletin 747-53A2499,
Revision 2, dated August 12, 2010. In
addition, we have removed Notes 1 and
2 of this AD since that information is
incorporated into Boeing Service
Bulletin 747-53A2499, Revision 2,
dated August 12, 2010. We have also
added a new paragraph (n) to the AD to
give credit for accomplishing the
specified actions in accordance with
Boeing Alert Service Bulletin 747—
53A2499, Revision 1, dated October 30,
2008.

Although Boeing Service Bulletin
747-53A2499, Revision 2, dated August
12, 2010, includes post-modification
actions, this AD will not mandate those
actions. The threshold for the skin lap
joint modification mandated by this AD
is 30,000 total flight cycles. Adding
15,000 flight cycles to the threshold
would extend the compliance time for
the recommended additional actions to
45,000 total flight cycles. We have
determined that it is highly unlikely
that a Model 747 airplane will reach
that number of total flight cycles. This
determination also takes into
consideration the proposed wide spread
fatigue damage (WFD) operating rules
imposing operating limits that could be
significantly lower than 45,000 total
flight cycles.

In light of these factors, we have
determined that this final rule must be
issued without any further delay due to
the severity of the unsafe condition
addressed by this AD. Further
rulemaking might be issued in the
future to mandate the additional actions
included in Boeing Service Bulletin
747-53A2499, Revision 2, dated August
12, 2010. We have not changed the AD
in this regard.

Request To Delay AD Pending New
Service Information

Japan Airlines (JAL) asked that we
delay issuance until the manufacturer
can release Revision 2 of Boeing Alert
Service Bulletin 747-53A2499. JAL
stated that Boeing has issued Service
Bulletin Information Notices 747—
53A2499 IN 01, dated April 2, 2009; and
747-53A2499 IN 02, dated September
10, 2009; to Boeing Alert Service
Bulletin 747-53A2499, Revision 1,
dated October 30, 2008, to notify
operators of a typo and revised
drawings. JAL noted that operators
cannot accomplish a correct inspection
and modification unless the information
provided in Boeing Service Bulletin
Information Notices 747-53A2499 IN 01
and 747-53A2499 IN 02 is used. JAL
added that including Revision 2 of this
service bulletin would reduce
unnecessary burden on both operators
and the manufacturer.

All Nippon Airways (ANA) also asked
that the modification be done in
accordance with Revision 2 of Boeing
Alert Service Bulletin 747-53A2499
instead of Boeing Alert Service Bulletin
747-53A2499, Revision 1, dated
October 30, 2008. ANA stated that it has
already performed the terminating
modification at stringer 6 using Boeing
Alert Service Bulletin 747-53A2499,
Revision 1, and had to request AMOCs
during the modification because certain
drawings in Boeing Alert Service
Bulletin 747-53A2499, dated August 11,
2005; and Revision 1, dated October 30,
2008; were not specific to the
modification. ANA added that this will
reduce the AMOGC requests to this
proposed AD, in addition to reducing
the maintenance burden.

We partially agree with the
commenters. We do not agree to delay
this AD, due to the severity of the
unsafe condition. However, as described
previously, Boeing has issued Boeing
Service Bulletin 747-53A2499, Revision
2, dated August 12, 2010. Therefore, we
have revised the requirements in this
AD to allow the use of Boeing Service
Bulletin 747-53A2499, Revision 2,
dated August 12, 2010, for
accomplishing the specified actions.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 735 airplanes of the
affected design in the worldwide fleet.
This AD affects 96 airplanes of U.S.
registry.

The actions that are required by AD
2006-05-09 and retained in this AD
take about 541 work-hours per airplane,
at an average labor rate of $85 per work-
hour. Based on these figures, the
estimated cost of the currently required
actions is $45,985 per airplane, per
inspection cycle.

The new Area 2 inspections take
about 124 work-hours per airplane, at an
average labor rate of $85 per work-hour.
Based on these figures, the estimated
cost of the new inspections specified in
this AD for U.S. operators is $1,011,840,
or $10,540 per airplane, per inspection
cycle.

The new modification takes about
4,799 work hours per airplane, at an
average labor rate of $85 per work-hour.
Required parts cost per airplane will be

minimal. Based on these figures, the
estimated cost of the new modification
specified in this AD for U.S. operators

is $39,159,840, or $407,915 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:



Federal Register/Vol. 75, No. 248/ Tuesday, December 28, 2010/Rules and Regulations

81429

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing Amendment 39-14506 (71
FR 12122, March 9, 2006) and by adding
the following new airworthiness
directive (AD):
2010-26-10 The Boeing Company:
Amendment 39-16549. FAA—-2010-0232;
Directorate Identifier 2009-NM-032-AD.

Effective Date

(a) This AD becomes effective February 1,
2011.

Affected ADs
(b) This AD supersedes AD 2006—05-09.

Applicability

(c) This AD applies to The Boeing
Company Model 747-200C, —200F, —400,
—400D, and —400F series airplanes,
certificated in any category; as identified in
Boeing Service Bulletin 747-53A2499,
Revision 2, dated August 12, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from a structural review
of affected skin lap joints for widespread
fatigue damage. The Federal Aviation
Administration is issuing this AD to prevent
fatigue cracking in certain lap joints, which
could result in rapid depressurization of the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

TABLE 1—INITIAL COMPLIANCE TIME

Restatement of Requirements of AD 2006-
05-09, With Revised Service Information

Initial Inspections and Related Investigative
and Corrective Actions

(g) For airplanes identified in Boeing Alert
Service Bulletin 747-53A2499, dated August
11, 2005: At the applicable time specified in
Table 1 of this AD, do an external surface
high frequency eddy current (HFEC), external
low frequency eddy current (LFEC), and
internal LFEC inspection, as applicable, for
cracks in the overlapping (upper) skin of the
upper fastener row of the lap joints of the
fuselage skin in sections 41, 42, and 46, and
any applicable related investigative and
corrective actions by doing all of the actions
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2499, dated August 11, 2005;
Revision 1, dated October 30, 2008; or Boeing
Service Bulletin 747-53A2499, Revision 2,
dated August 12, 2010. Do any applicable
related investigative and corrective actions
before further flight. As of the effective date
of this AD, only Boeing Service Bulletin 747—
53A2499, Revision 2, dated August 12, 2010,
may be used.

For airplanes on which Structural Significant ltems (SSls)

F-25G, F-25H, and F-251—

Inspect—

(1) Have not been inspected in accordance with para-
graph (i) of AD 2004-07-22 R1, Amendment 39—

15326, using the HFEC method.

(2) Have been inspected in accordance with paragraph
(i) of AD 2004—07—-22 R1, using the HFEC method.

occurs later.

Before the accumulation of 22,000 total flight cycles, or within 1,000 flight cycles
after April 13, 2006 (the effective date of AD 2006—-05-09), whichever occurs later.

Within 3,000 flight cycles after the most recent supplemental structural inspection
document (SSID) inspection of each applicable structural significant item (as given
in Boeing Document D6-35022, “SSID for Model 747 Airplanes,” Revision G,
dated December 2000), or within 1,000 flight cycles after April 13, 2006, whichever

Repetitive Inspections

(h) Repeat the applicable inspections
required by paragraph (g) of this AD
thereafter at intervals not to exceed those
specified in paragraph 1.E., “Compliance,”
(including the note) of Boeing Alert Service
Bulletin 747-53A2499, dated August 11,
2005; Revision 1, dated October 30, 2008; or
Boeing Service Bulletin 747-53A2499,
Revision 2, dated August 12, 2010. As of the
effective date of this AD, only Boeing Service
Bulletin 747-53A2499, Revision 2, dated
August 12, 2010, may be used.

New Requirements of This AD

Repetitive Inspections/Investigative and
Corrective Actions

(i) For all airplanes: Do an external HFEC
inspection of the lap joints in Sections 41, 42,
and 46 for cracks, by doing all the actions,
including all applicable related investigative
and corrective actions, specified in the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2499, Revision 2,
dated August 12, 2010. Do the inspection at
the applicable time specified in paragraph
1.E. of Boeing Service Bulletin 747-53A2499,
Revision 2, dated August 12, 2010; except as
required by paragraph (m) of this AD. Do all
applicable related investigative and
corrective actions before further flight.

Repeat the inspection thereafter at the times
specified in paragraph 1.E. of Boeing Service
Bulletin 747-53A2499, Revision 2, dated
August 12, 2010. Accomplishment of the
inspections required by this paragraph
terminates the inspections required by
paragraphs (g) and (h) of this AD.

(j) For areas on which a lap joint repair was
installed and the repair doubler is greater
than or equal to 40 inches long: Do initial
and repetitive internal HFEC inspections for
cracks by doing all the actions, including all
applicable corrective actions, specified in the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2499, Revision 2,
dated August 12, 2010, except as required by
paragraph (1) of this AD. Do the inspections
and corrective actions at the times specified
in paragraph 1.E. of Boeing Service Bulletin
747-53A2499, Revision 2, dated August 12,
2010, except as required by paragraph (m) of
this AD.

Terminating Action

(k) Modify the applicable lap joints in
Sections 41 and 42 by doing all the
applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 747-53A2499, Revision 2,
dated August 12, 2010, at the time specified
in paragraph 1.E. of Boeing Service Bulletin
747-53A2499, Revision 2, dated August 12,

2010; except as required by paragraphs (1)
and (m) of this AD. Accomplishing this
modification terminates the repetitive
inspections of the skin lap joints in Sections
41 and 42 required by paragraphs (i) and (j)
of this AD for the length of lap joint that is
modified.

Exceptions to Service Bulletin Procedures

(1) Where Boeing Service Bulletin 747—
53A2499, Revision 2, dated August 12, 2010,
specifies to contact Boeing for appropriate
action: Before further flight, repair the crack
using a method approved in accordance with
the procedures specified in paragraph (o) of
this AD.

(m) Where Boeing Service Bulletin 747—
53A2499, Revision 2, dated August 12, 2010,
specifies a compliance time after the date of
that service bulletin, this AD requires
compliance within the specified compliance
time after the effective date of this AD.

Credit for Actions Done Using Previous
Service Information

(n) Actions done before the effective date
of this AD in accordance with Boeing Alert
Service Bulletin 747-53A2499, Revision 1,
dated October 30, 2008, are acceptable for
compliance with the corresponding
requirements of this AD.
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Alternative Methods of Compliance
(AMOCs)

(0)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Attn:
Nicholas Han, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle ACO, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6449; fax
(425) 917-6590. Information may be e-mailed
to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) or other
person authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2006—-05—-09 are
approved as alternative methods of
compliance with the corresponding
requirements of this AD.

Material Incorporated by Reference

(p) You must use Boeing Alert Service
Bulletin 747-53A2499, dated August 11,
2005; or Boeing Service Bulletin 747—
53A2499, Revision 2, dated August 12, 2010;
as applicable; to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Service Bulletin 747-53A2499,
Revision 2, dated August 12, 2010, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Boeing Alert Service Bulletin
747-53A2499, dated August 11, 2005, on
April 13, 2006 (71 FR 12122, March 9, 2006).

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1, fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For

information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
December 13, 2010.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2010-31992 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0674; Directorate
Identifier 2010-NM-012—-AD; Amendment
39-16546; AD 2010-26-07]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
repetitive inspections for cracking in the
body skin around the aft corners of the
nose wheel well; for certain airplanes,
repetitive inspections for cracking in the
skin splice plate at the aft corners of the
nose wheel well; and related
investigative and corrective actions if
necessary. This AD also requires
repetitive post-modification inspections
for cracking in the body skin and the
skin splice plate; for certain airplanes,
an inspection for steel cross-shaped
doublers on the larger aluminum
doublers; and corrective action if
necessary. This AD also requires
repetitive surface high frequency eddy
current (HFEC) inspections of a certain
bulkhead outer chord, skin splice plate,
and outer chord radius filler for
cracking; repetitive detailed inspections
for cracking of the bulkhead frame web
and body skin; and corrective actions if
necessary. This AD provides for
optional terminating action for certain
repetitive inspections. This AD was
prompted by reports of cracking of the
fuselage skin and adjacent internal skin
splice plate at the left and right nose
wheel well aft corners, and the outer
chord of the body station (BS) 400
bulkhead. We are issuing this AD to
detect and correct cracking of the
fuselage skin or splice plate, which,
together with cracking of the bulkhead
outer chord, could result in large skin

cracks and subsequent in-flight rapid
decompression of the airplane.

DATES: This AD is effective February 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206-766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Steven Fox, Senior Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6425; fax (425) 917-6590; e-
mail: steven.fox@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
July 8, 2010 (75 FR 39189). That NPRM
proposed to require repetitive
inspections for cracking in the body
skin around the aft corners of the nose
wheel well; for certain airplanes,
repetitive inspections for cracking in the
skin splice plate at the aft corners of the
nose wheel well; and related
investigative and corrective actions if
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necessary. The NPRM also proposed to
require repetitive post-modification
inspections for cracking in the body
skin and the skin splice plate; for
certain airplanes, an inspection for steel
cross-shaped doublers on the larger
aluminum doublers; and corrective
action if necessary. The NPRM also
proposed to require repetitive surface
high frequency eddy current (HFEC)
inspections of a certain bulkhead outer
chord, skin splice plate, and outer chord
radius filler for cracking; repetitive
detailed inspections for cracking of the
bulkhead frame web and body skin; and
corrective actions if necessary. That
NPRM also proposed to provide for
optional terminating action for certain
repetitive inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Revise Paragraph (r) of the
NPRM

Boeing requested that we revise
paragraph (r) of the NPRM to note that
the threshold of the initial inspection, in
accordance with Boeing Document No.
D6-35022, Volumes 1 and 2
“Supplemental Structural Inspection
Document (SSID) for Model 747
Airplanes,” Revision G, dated December
2000, Item F—4, remains as given in AD
2004—-07-22 R1 (73 FR 1052, January 7,
2008) (A correction to AD 2004—07-22
R1 was published in the Federal
Register on February 14, 2008 (73 FR
8589)). Boeing stated that while the
inspection method and intervals
provided in Boeing Alert Service
Bulletin 747-53A2305, Revision 2,

dated January 15, 2009, are alternative
methods of compliance (AMOCs) to
Revision G of the Model 747 SSID, Item
F—4, the requirement to comply with the
SSID inspection threshold remains as
given in AD 2004—-07-22 R1.

We disagree with the request to revise
paragraph (r) of this AD to include the
requested notation. Paragraph (r) of this
AD does not provide any indication of
change to the initial inspection
threshold for the initial inspection
according to Revision G of the Model
747 SSID, Item F—4. As the commenter
stated, the inspection threshold for Item
F—4 remains as given in AD 2004—07—
22 R1. Paragraph (b) of this AD also
indicates that no other AD is affected by
this AD. No change has been made to
the AD in this regard.

Request To Include Alternative
Inspection Procedures as AMOCs or To
Extend the Grace Period

Japan Airlines (JAL) requested
approval of an AMOC for inspections
for airplanes that have been previously
repaired. JAL stated that 14 of its Model
747-400 airplanes have had repair
doublers already installed in the
affected areas that deviate from Boeing
Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009;
therefore, alternative inspection
procedures are necessary for the
repaired structure. JAL stated that it will
have to obtain AMOC approval for each
of its 14 airplanes. JAL also stated that
since it takes additional work for both
JAL and Boeing to obtain the AMOC
approval, an exception should be
allowed to admit all of the existing
repairs as an AMOC for the proposed
actions. JAL also proposed the
alternative of an approval letter from the
FAA for their existing repairs before the

TABLE—ESTIMATED COSTS

effective date of the AD. As an
alternative, JAL requested a grace period
to allow an extended compliance time
for the inspection of previously repaired
airplanes.

We disagree with the request for
AMOC approval for previously repaired
airplanes and for a grace period. An
AMOC cannot be included in an AD,
because an AMOC can be written for an
AD only after the AD is published.
Because the repairs previously done on
these 14 airplanes can be unique to each
airplane and are different from the
repair requirements of this AD, each
instance will need to be re-evaluated for
this AD as an AMOC to ensure
continued operational safety. However,
under the provisions of paragraph (u) of
this AD, after the AD is published we
will consider requests for approval of an
alternative method of compliance if
sufficient data are submitted to
substantiate that the previous repairs
would provide an acceptable level of
safety.

We also disagree with the request to
include a grace period. A grace period
of 1,500 flight hours from the effective
date of this AD was already included in
paragraphs (k), (0), and (r) of this AD.

No change has been made to this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 160
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Work hours Aver%%i II'?c?Lﬁ'r rate Cost per product N?Qet;g:jo;i%igh-ézg- Fleet cost

Inspections: Body Skin and 1 $85 $85 | 160 ..ovvreeeeeeeiein $13,600.

Skin Splice Plate.
Modification: Groups 1-31 ....... 180 85 15,300 Up to $413,100.
Modification: Groups 1-32 ....... 320 85 27,200 Up to $734,400.
Modification: Groups 4-83 ....... 180 85 15,300 | Up to 133 ....ccceeeeenee Up to $2,034,900.
Modification: Groups 4-74 ....... 40 85 3,400 |Upto 44 .............. Up to $149,600.
Post-Mod LFEC Inspection5 .... 6 85 510 | Up to 160 ... Up to $81,600.
Inspections: Bulkhead Outer 4 85 340 | Upto 160 ................ Up to $54,400.

Chord®.

1Installation of skin and splice plate doubler for Groups 1-3 airplanes that have not done Boeing Service Bulletin 747-53-2150 or Figure 35 of
Section 53—-30-03 of the Boeing 747 Structural Repair Manual.

2|nstallation of skin and splice plate doubler for Groups 1-3 airplanes that have done Boeing Service Bulletin 747-53-2150 or Figure 35 of
Section 53—-30-03 of the Boeing 747 Structural Repair Manual.

3|nstallation of skin and splice plate doubler for Groups 4-8 airplanes.

4Installation of splice plate doubler for Groups 4—7 airplanes changed before Boeing Alert Service Bulletin 747-53A2305, Revision 2, dated
January 15, 2009.

5 Inspection for skin cracks around the fasteners at the periphery of the modification doublers.

8Includes inspection of the frame web and body skin.
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Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-26-07 The Boeing Company:
Amendment 39-16546; Docket No.
FAA-2010-0674; Directorate Identifier
2010-NM-012—-AD.

Effective Date
(a) This AD is effective February 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all The Boeing
Company Model 747-100, 747-100B, 747—
100B SUD, 747-200B, 747-200C, 747-200F,
747-300, 747—-400, 747—400D, 747—-400F,

747SR, and 747SP series airplanes,
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reports of cracking
of the fuselage skin and adjacent internal
skin splice plate at the left and right nose
wheel well aft corners, and the outer chord
of the body station (BS) 400 bulkhead. The
Federal Aviation Administration is issuing
this AD to detect and correct cracking of the
fuselage skin or splice plate, which, together
with cracking of the bulkhead outer chord,
could result in large skin cracks and
subsequent in-flight rapid decompression of
the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Pre-Modification Inspections

(g) For airplanes in Groups 1 through 3, as
identified in Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009, that have not been modified in
accordance with Boeing Service Bulletin
747-53—-2150; have not been repaired in
accordance with Figure 35 of Section 53—-30—
03 of Boeing 747 Structural Repair Manual
(SRM); and have not been modified in
accordance with Boeing Alert Service
Bulletin 747-53A2305: Before the
accumulation of 3,000 total flight cycles, or
within 1,500 flight cycles after the effective
date of this AD, whichever occurs later, do
an external detailed inspection for cracks in
the body skin around the aft corners of the
nose wheel well, and skin splice plate at the
aft corners of the nose wheel well, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009.

(h) For airplanes in Groups 1 through 3, as
identified in Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009, that have been modified in accordance
with Boeing Service Bulletin 747-53-2150;
or repaired in accordance with Figure 35 of

Section 53-30-03 of Boeing 747 SRM: Within
6,000 flight cycles after doing the
modification or repair, or within 1,500 flight
cycles after the effective date of this AD,
whichever occurs later, do an external
detailed inspection for cracks in the body
skin around the aft corners of the nose wheel
well, and skin splice plate at the aft corners
of the nose wheel well, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009.

(i) For airplanes in Groups 4 through 7, as
identified in Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009, that have not been modified in
accordance with Boeing Alert Service
Bulletin 747-53A2305: Prior to the
accumulation of 3,000 total flight cycles, or
within 1,500 flight cycles after the effective
date of this AD, whichever occurs later, do
an external detailed inspection for cracks in
the body skin around the aft corners of the
nose wheel well, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2305, Revision 2,
dated January 15, 2009.

(j) For airplanes in Groups 4 through 7, as
identified in Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009, that have been modified in accordance
with Boeing Service Bulletin 747-53-2305,
dated June 27, 1991; or Revision 1, dated
May 22, 1997: Within 1,000 flight cycles after
the effective date of this AD, do a one-time
external general visual inspection for steel
cross-shaped doublers, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009. If no
cross-shaped doublers are installed, within
1,500 flight cycles after the effective date of
this AD, install cross-shaped doublers, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009.

(k) For airplanes in Group 8, as identified
in Boeing Alert Service Bulletin 747—
53A2305, Revision 2, dated January 15, 2009:
Prior to the accumulation of 3,000 total flight
cycles, or within 1,500 flight cycles after the
effective date of this AD, whichever occurs
later, do an external detailed inspection for
cracks in the body skin around the aft corners
of the nose wheel well, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009.

(1) If no crack is found during any
inspection required by paragraph (g), (h), (i),
or (k) of this AD, repeat the applicable
inspection specified in paragraph (g), (h), (i),
or (k) of this AD thereafter at intervals not to
exceed 1,500 flight cycles, until the
modification specified in paragraph (n) of
this AD is accomplished.

(m) If any crack is found during any
inspection required by paragraph (g), (h), (i),
(k), or (1) of this AD, before further flight,
modify the aft corners of the nose wheel well
by installing modification doublers and
doing all applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2305, Revision 2,
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dated January 15, 2009, except as required by
paragraph (t) of this AD.

Optional Terminating Action

(n) Modification of the aft corners of the
nose wheel well by installing modification
doublers and doing all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009, terminates the repetitive inspections
required by paragraph (1) of this AD for the
modified side only. Where Boeing Alert
Service Bulletin 747-53A2305, Revision 2,
dated January 15, 2009, specifies to contact
Boeing for appropriate action, repair using a
method approved in accordance with the
procedures specified in paragraph (u) of this
AD.

Post-Modification Repetitive Inspections

(o) For airplanes on which the
modification specified in Boeing Alert
Service Bulletin 747-53A2305, Revision 2,
dated January 15, 2009, has been done: At the
applicable time specified in paragraph (o0)(1)
or (0)(2) of this AD, do an external low
frequency eddy current inspection for skin
cracks around the fasteners at the periphery
of the modification doublers, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009.

(1) For airplanes on which the edge row
fastener holes common to the external
modification doublers have been zero-timed
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2305, Revision 2, dated January 15,
2009: Within 15,000 flight cycles after
accomplishing the modification, or within
1,500 flight cycles after the effective date of
this AD, whichever occurs later.

(2) For airplanes on which the edge row
fastener holes common to the external
modification doublers have not been zero-
timed in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2305, Revision 2,
dated January 15, 2009: Prior to the
accumulation of 15,000 total flight cycles, or
within 1,500 flight cycles after the effective
date of this AD, whichever occurs later.

(p) If no cracking is found during the
inspection required by paragraph (o) of this
AD, repeat the inspection specified in
paragraph (o) of this AD thereafter at
intervals not to exceed 1,500 flight cycles.

(q) If any cracking is found during any
inspection required by paragraph (o) or (p) of
this AD, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (u) of this
AD.

Body Station (BS) 400 Bulkhead Outer
Chord Inspection

(r) For all airplanes: At the latest of the
times specified in paragraphs (r)(1), (r)(2),
and (r)(3) of this AD, do a surface HFEC
inspection for cracking in the BS 400
bulkhead outer chord, skin splice plate, and
outer chord radius filler; and a detailed
inspection for cracking of the bulkhead frame
web and body skin; in accordance with the
Accomplishment Instructions of Boeing Alert

Service Bulletin 747-53A2305, Revision 2,
dated January 15, 2009. If no cracking is
found during any inspection, repeat the
inspection one time within 6,000 flight
cycles, and thereafter at intervals not to
exceed 3,000 flight cycles.

(1) Before the accumulation of 20,000 total
flight cycles.

(2) Within 3,000 flight cycles after doing
the HFEC inspection required by AD 2004—
07-22 R1, Amendment 39-15326, for
structural significant item (SSI) F—4B of the
Boeing Document No. D6-35022,
“Supplemental Structural Inspection
Document (SSID) for Model 747 Airplanes,”
Revision G, dated December 2000.

(3) Within 1,500 flight cycles after the
effective date of this AD.

(s) If any cracking is found during any
inspection required by paragraph (r) of this
AD, before further flight, repair in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009, except as
required by paragraph (t) of this AD. Within
6,000 flight cycles after doing the repair, do
the inspections specified in paragraph (r) of
this AD, and repeat the inspections thereafter
at intervals not to exceed 3,000 flight cycles.

Service Bulletin Exception

(t) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-53A2305,
Revision 2, dated January 15, 2009, specifies
to contact Boeing for appropriate action:
Before further flight, repair the crack using a
method approved in accordance with the
procedures specified in paragraph (u) of this
AD.

Alternative Methods of Compliance
(AMOCGs)

(u)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Attn: Steven
Fox, Senior Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6425; fax (425) 917-6590.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

Related Information

(v) For more information about this AD,
contact Steven Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6425; fax
(425) 917-6590; e-mail: steven.fox@faa.gov.

Material Incorporated by Reference

(w) You must use Boeing Alert Service
Bulletin 747-53A2305, Revision 2, dated
January 15, 2009, to do the actions required
by this AD, unless the AD specifies
otherwise. The optional actions, if
accomplished, shall be done in accordance
with Boeing Alert Service Bulletin 747—
53A2305, Revision 2, dated January 15, 2009.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
December 13, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31985 Filed 12—27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2010-1201; Directorate
Identifier 2010-NM—-081-AD; Amendment
39-16551; AD 2010-26-12]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321-211,-212, -231, and —232
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).
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ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A manufacturing quality non-conformity
has been identified that resulted in the
under-crimping of ring tags on a batch of In-
tank Fuel Harnesses.

The affected ring tags are used to join
individual electrical wires in the Wing Tank
harness installations to in-tank equipment on
QT [Tank Quantity] circuit.

The failure of a one or more ring tag crimp
connections may result in the disconnection
of the electrical wire with a possibility that
the loose wire ends can contact the tank
structure. When combined with a loss of
equipment surface protection this constitutes
a potential source of ignition in a fuel tank
and consequent danger of fire or explosion.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
January 12, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of January 12, 2011.

We must receive comments on this
AD by February 11, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for

the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0027,
dated February 19, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

A manufacturing quality non-conformity
has been identified that resulted in the
under-crimping of ring tags on a batch of In-
tank Fuel Harnesses.

The affected ring tags are used to join
individual electrical wires in the Wing Tank
harness installations to in-tank equipment on
QT [Tank Quantity] circuit.

The failure of a one or more ring tag crimp
connections may result in the disconnection
of the electrical wire with a possibility that
the loose wire ends can contact the tank
structure. When combined with a loss of
equipment surface protection this constitutes
a potential source of ignition in a fuel tank
and consequent danger of fire or explosion.

This AD requires a one-time [special
detailed] inspection to check the integrity of
the ring tags and performance of corrective
actions as necessary.

The corrective actions include
performing a manual pull test to
confirm the integrity of the ring tag, and
if necessary, replacing the ring tag with
a new ring tag. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued Service Bulletin
A320-28A1173, dated October 21, 2008.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this

AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of these airplane models with
these serial numbers, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-1201;
Directorate Identifier 2010-NM—-081—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-26-12 Airbus: Amendment 39-16551.
Docket No. FAA-2010-1201; Directorate
Identifier 2010-NM—-081-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 12, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A321—
211,-212,-231, and —232 airplanes,
certificated in any category, with
manufacturer serial numbers 3051, 3067,
3070, 3075, 3081, 3098, 3106, 3112, 3120,
3126, and 3130.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continued airworthiness
information (MCAI) states:

A manufacturing quality non-conformity
has been identified that resulted in the
under-crimping of ring tags on a batch of In-
tank Fuel Harnesses.

The affected ring tags are used to join
individual electrical wires in the Wing Tank
harness installations to in-tank equipment on
QT circuit.

The failure of a one or more ring tag crimp
connections may result in the disconnection
of the electrical wire with a possibility that
the loose wire ends can contact the tank
structure. When combined with a loss of
equipment surface protection this constitutes
a potential source of ignition in a fuel tank
and consequent danger of fire or explosion.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 600 flight hours after the
effective date of this AD, inspect the ring tags
of the wing tank harnesses (QT circuit) for
integrity and do all applicable corrective
actions, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-28A1173, dated
October 21, 2008.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, Transport Airplane Directorate, FAA,
has the authority to approve AMOC:s for this

AD, if requested using the procedures found
in 14 CFR 39.19. Send information to Attn:
Tim Dulin, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(i) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2010-0027, dated
February 19, 2010; and Airbus Service
Bulletin A320-28A1173, dated October 21,
2008; for related information.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A320-28A1173, dated October 21, 2008, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EAS, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com; Internet
http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
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availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr _locations.html.

Issued in Renton, Washington, on
December 14, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-31991 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0771; Airspace
Docket No. 10-AGL-12]

Amendment of Class E Airspace;
Mansfield, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Mansfield, OH, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Mansfield Lahm
Regional Airport, Mansfield, OH. The
FAA is taking this action to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at the
airport.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Mansfield, OH,
creating additional controlled airspace
at Mansfield Lahm Regional Airport (75
FR 64965) Docket No. FAA-2010-0771.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Mansfield
Lahm Regional Airport, Mansfield, OH.
This action is necessary for the safety
and management of IFR operations at
the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Mansfield Lahm Regional
Airport, Mansfield, OH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface

* * * * *

AGL OH E5 Mansfield, OH [Amended]

Mansfield, Mansfield Lahm Regional Airport,
OH

(Lat. 40°49’17” N., long. 82°31°00” W.)
Galion, Galion Municipal Airport, OH

(Lat. 40°45’12” N., long. 82°4326” W.)
Shelby, Shelby Community Airport, OH

(Lat. 40°52°22” N., long. 82°41'51” W)
Willard, Willard Airport, OH

(Lat. 41°02°20” N., long. 82°4328” W.)
Mansfield VORTAC

(Lat. 40°52°07” N., long. 82°35728” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Mansfield Lahm Regional Airport,
and within a 6.3-mile radius of Galion
Municipal Airport, and within a 6.3-mile
radius of Shelby Community Airport, and
within a 6.3-mile radius of Willard Airport,
and within 4 miles each side of the 137°
bearing from Mansfield Lahm Regional
Airport extending from the 6.9-mile radius to
11.1 miles southeast of the airport, and
within 4 miles each side of the 317° bearing
from Mansfield Lahm Regional Airport
extending from the 6.9-mile radius to 10.7
miles northwest of the airport, and within 4
miles each side of the 047° bearing from
Mansfield Lahm Regional Airport extending
from the 6.9-mile radius to 11.2 miles
northeast of the airport, and within 4 miles
each side of the 227° bearing from Mansfield
Lahm Regional Airport extending from the
6.9-mile radius to 10.9 miles southwest of the
airport, and within 6.1 miles each side of the
Mansfield VORTAC 307° radial extending
from the 6.9-mile radius to 13.3 miles
northwest of the VORTAC, and within 4.4
miles each side of the Mansfield VORTAC
130° radial extending from the 6.9-mile
radius to 13.8 miles southeast of the
VORTAC.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Issued in Fort Worth, Texas, on December
15, 2010.

Walter L. Tweedy,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32571 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0842; Airspace
Docket No. 10-ASW-11]

Amendment of Class E Airspace; Taos,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Taos, NM.
Decommissioning of the Ski non-
directional beacon (NDB) at Taos
Regional Airport, Taos, NM, has made
this action necessary to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at the
airport.

DATES: Effective date 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 28, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Taos, NM,
reconfiguring controlled airspace at
Taos Regional Airport (75 FR 66345)
Docket No. FAA-2010-0842. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document

will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace for the Taos,
NM area. Decommissioning of the Ski
NDB and cancellation of the NDB
approach at Taos Regional Airport has
made this action necessary for the safety
and management of IFR operations at
the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Taos Regional Airport, Taos,
NM.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (Air)

Adoption of the Amendment

m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASWNME5 Taos, NM [Amended]

Taos Regional Airport, NM

(Lat. 36°27°29” N., long. 105°40"21” W.)
Taos VORTAC

(Lat. 36°36"32” N., long. 105°54'23” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Taos Regional Airport and within
1.5 miles each side of the 129° radial from
the Taos VORTAC extending from the 6.5-
mile radius to 9.4 miles northwest of the
airport; and that airspace extending upward
from 1,200 feet above the surface beginning
at lat. 36°07°00” N., long. 105°47°42” W.,
thence via the 21.3-mile arc of Taos Regional
Airport clockwise to lat. 36°48’00” N., long.
105°47’35” W., thence to lat. 36°30°00” N.,
long. 105°30°02” W., thence to the point of
beginning.

Issued in Fort Worth, Texas on December
15, 2010.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32567 Filed 12—-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0769; Airspace
Docket No. 10-ACE-9]

Amendment of Class E Airspace;
Farmington, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Farmington, MO, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Farmington
Regional Airport, Farmington, MO. The
FAA is taking this action to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at the
airport.
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DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Farmington, MO,
creating additional controlled airspace
at Farmington Regional Airport (75 FR
64969), Docket No. FAA-2010-0769.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Farmington
Regional Airport, Farmington, MO. This
action is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Farmington Regional
Airport, Farmington, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE MO E5 Farmington, MO [Amended]

Farmington Regional Airport, MO

(Lat. 37°45’40” N., long. 90°25'43” W.)
Farmington VORTAC

(Lat. 37°40°24” N., long. 90°14'03” W.)
Perrine NDB

(Lat. 37°45’50” N., long. 90°25'43” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Farmington Regional Airport, and
within 4 miles each side of the 204° bearing
from the airport extending from the 6.4-mile
radius to 11.5 miles southwest of the airport,
and within 2.6 miles each side of the 034°
bearing from the Perrine NDB extending from
the 6.4-mile radius to 7.9 miles northeast of
the airport, and within 1.3 miles each side of
the Farmington VORTAC 300° radial

extending from the 6.4-mile radius of the
airport to the VORTAC.

Issued in Fort Worth, Texas, on December
15, 2010.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32570 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0770; Airspace
Docket No. 10-AGL-11]

Amendment of Class E Airspace;
Columbus, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for the Columbus, OH, area, to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAP) at Port Columbus
International Airport, Columbus, OH.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Columbus, OH,
creating additional controlled airspace
at Port Columbus International Airport
(75 FR 64966) Docket No. FAA—2010—
0770. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
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September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Port
Columbus International Airport,
Columbus, OH. This action is necessary
for the safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Port Columbus International
Airport, Columbus, OH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface

AGL OHE5 Columbus, OH (Amended)

Columbus, Port Columbus International
Airport, OH

(Lat. 39°59’53” N., long. 82°53'31” W.)

Columbus, Rickenbacker International
Airport, OH

(Lat. 39°48’50” N., long. 82°55'40” W.)
Columbus, Ohio State University Airport, OH

(Lat. 40°04’47” N., long. 83°04'23” W.)
Columbus, Bolton Field Airport, OH

(Lat. 39°54’04” N., long. 83°08'13” W.)
Columbus, Darby Dan Airport, OH

(Lat. 39°56”31” N., long. 83°12"18” W.)
Lancaster, Fairfield County Airport, OH

(Lat. 39°45”20” N., long. 82°39'26” W.)
Don Scott NDB

(Lat. 40°04’49” N., long. 83°04’44” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Port Columbus International Airport, and
within 3.3 miles either side of the 094°
bearing from Port Columbus International
Airport extending from the 7-mile radius to
12.1 miles east of the airport, and within a
7-mile radius of Rickenbacker International
Airport, and within 4 miles either side of the
045° bearing from Rickenbacker International
Airport extending from the 7-mile radius area
to 12.5 miles northeast of the airport, and
within a 6.5-mile radius of the Ohio State
University Airport, and within 3 miles either
side of the 091° bearing from the Don Scott
NDB extending from the 6.5-mile radius area
to 9.8 miles east of the NDB, and within a
7.4-mile radius of Bolton Field Airport, and
within a 6.4-mile radius of Fairfield County
Airport, and within a 6.5-mile radius of
Darby Dan Airport, excluding that airspace
within the London, OH, Class E airspace
area.

Issued in Fort Worth, Texas, on December
15, 2010.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32575 Filed 12—27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0841; Airspace
Docket No. 10-ACE—-11]

Amendment of Class E Airspace;
Johnson, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Johnson, KS, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Stanton County
Municipal Airport, Johnson, KS. Minor
adjustments to geographic coordinates
would also be made. The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Johnson, KS,
creating additional controlled airspace
at Stanton County Municipal Airport
(75 FR 64968) Docket No. FAA-2010—
0841. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
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to accommodate SIAPs at Stanton
County Municipal Airport, Johnson, KS.
This action is necessary for the safety
and management of IFR operations at
the airport. Adjustments to the
geographic coordinates for the airport
would also be made in accordance with
the FAA’s National Aeronautical
Navigation Services.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Stanton County Municipal
Airport, Johnson, KS.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE KS E5 Johnson, KS [Amended]

Stanton County Municipal Airport, KS

(Lat. 37°35’07” N., long. 101°43'56” W.)
Bear Creek NDB

(Lat. 37°38°08” N., long. 101°44'05” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Stanton County Municipal Airport,
and within 8 miles west and 4 miles east of
the Bear Creek NDB 358° bearing extending
from the 6.6-mile radius to 16 miles north of
the NDB.

Issued in Fort Worth, Texas, on December
15, 2010.
Walter L. Tweedy,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32569 Filed 12—27-10; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0837; Airspace
Docket No. 10-ACE-10]

Establishment of Class E Airspace;
Central City, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Central City, NE, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Central City
Municipal—Larry Reineke Field
Airport, Central City, NE. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal

Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace for Central
City, NE, creating controlled airspace at
Central City Municipal—Larry Reineke
Field Airport (75 FR 64971) Docket No.
FAA-2010-0837. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Central City
Municipal—Larry Reineke Field
Airport, Central City, NE. This action is
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
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described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes controlled
airspace at Central City Municipal—
Larry Reineke Field Airport, Central
City, NE.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE NE E5 Central City, NE [New]

Central City Municipal—Larry Reineke Field
Airport, IL
(Lat. 41°06’42” N., long. 98°03'05” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Central City Municipal—Larry
Reineke Field Airport.

Issued in Fort Worth, Texas, on December
15, 2010.
Walter L. Tweedy,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32573 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0838; Airspace
Docket No. 10-AGL-13]

Establishment of Class E Airspace;
Benton, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Benton, IL, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) at Benton Municipal
Airport, Benton, IL. The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 22, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace for Benton, IL,
creating controlled airspace at Benton
Municipal Airport (75 FR 65254) Docket
No. FAA-2010-0838. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Benton
Municipal Airport, Benton, IL. This
action is necessary for the safety and

management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes controlled
airspace at Benton Municipal Airport,
Benton, IL.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
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effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGL IL E5 Benton, IL [New]
Benton Municipal Airport, IL
(Lat. 38°00°24” N., long. 88°56'04” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Benton Municipal Airport.

Issued in Fort Worth, Texas, on December
15, 2010.
Walter L. Tweedy,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32574 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0919; Airspace
Docket No. 10-ANM-11]

Modification of Class E Airspace;
Rawlins, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will amend
existing Class E airspace at Rawlins,
WY. The decommissioning of the
Sinclair Non-Directional Radio Beacon
(NDB) at Rawlins Municipal Airport/
Harvey Field, has made this action
necessary. This will improve the safety
and management of Instrument Flight
Rules (IFR) operations at the airport.
DATES: Effective date, 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On October 26, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
controlled airspace at Rawlins, WY (75
FR 65582). Interested parties were
invited to participate in this rulemaking

effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6002 of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E surface airspace at
Rawlins Municipal Airport/Harvey
Field. The airspace is being
reconfigured due to the
decommissioning of the Sinclair NDB,
and cancellation of the NDB approach.
This action is necessary for the safety
and management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in subtitle VII, part
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Rawlins
Municipal Airport/Harvey Field,
Rawlins, WY.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM WY E2 Rawlins, WY [Modified]

Rawlins Municipal Airport/Harvey Field,
wy
(Lat. 41°48°20” N., long. 107°1200” W.)

Within a 4.3-mile radius of Rawlins
Municipal Airport/Harvey Field and within
4.3 miles north and 3 miles south of the 089°
bearing from Rawlins Municipal Airport/
Harvey Field extending from the 4.3-mile
radius to 7 miles east of the airport. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Issued in Seattle, Washington, on
December 16, 2010.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2010-32580 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0772; Airspace
Docket No. 10-ASW-10]

Revocation of Class E Airspace; Lone
Star, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes Class E
airspace at Lone Star, TX. Abandonment
of the former Lone Star Steel Company
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Airport and cancellation of all Standard
Instrument Approach Procedures (SIAP)
has eliminated the need for controlled
airspace in the Lone Star, TX, area. The
FAA is taking this action to ensure the
efficient use of airspace within the
National Airspace System.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 21, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to
remove Class E airspace for Lone Star,
TX. (75 FR 64972) Docket No. FAA—
2010-0772. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
removing the Class E airspace extending
upward from 700 feet above the surface
at the former Lone Star Steel Company
Airport, Lone Star, TX. The airport has
been abandoned and all SIAPs have
been cancelled, therefore, controlled
airspace is no longer needed for the
safety and management of IFR
operations.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it removes controlled
airspace at the former Lone Star Steel
Company Airport, Lone Star, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface.
* * * * *

ASW TX E5 Lone Star, TX [Removed]

Issued in Fort Worth, Texas, on December
15, 2010.

Walter L. Tweedy,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2010-32572 Filed 12-27-10; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 23

Guides for the Jewelry, Precious
Metals, and Pewter Industries

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Final Guides Amendments.

SUMMARY: The Commission announces
amendments to the FTC’s Guides for the
Jewelry, Precious Metals, and Pewter
Industries. The amendments in
particular provide guidance on how to
mark and describe non-deceptively an
alloy of platinum and non-precious
metals, consisting of at least 500 parts
per thousand, but less than 850 parts
per thousand, pure platinum and less
than 950 parts per thousand total
platinum group metals.

DATES: Effective Date: December 28,
2010.

FOR FURTHER INFORMATION CONTACT:
Robin Rosen Spector, Attorney, (202)
326-3740, Division of Enforcement,
Bureau of Consumer Protection, or
Janice Podoll Frankle, Attorney, (202)
326-3022, Office of the Secretary,
Federal Trade Commission, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION: Pursuant
to public comments and consumer
survey evidence submitted in response
to two Federal Register Notices, the
FTC amends the Platinum Group Metals
Section (hereinafter “Platinum Section”)
of the Commission’s Guides for the
Jewelry, Precious Metals, and Pewter
Industries (“Jewelry Guides” or
“Guides”), 16 CFR 23.7, and also
amends the Scope and Application
Section of the Guides, 16 CFR 23.0. The
amendments to the Platinum Section
provide that marketers may non-
deceptively mark and describe
“platinum/base metal alloys,” those
containing at least 500 parts per
thousand (“ppt”), but less than 850 ppt,
pure platinum and less than 950 ppt
total platinum group metals (“PGM”) as
“platinum” using certain disclosures.! In
supporting this conclusion, the
following Federal Register Notice
provides background information;
summarizes the record established by
the public comments; analyzes this
record based on the applicable
Commission standard; and sets forth the
text of the amendments to the Platinum

1 The Platinum Group Metals are platinum,
iridium, palladium, ruthenium, rhodium, and
osmium. 16 CFR 23.7(a).
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Section and to the Scope and
Application Section of the Guides.

I. Background

A. The Platinum Section of the Jewelry
Guides

The Commission issued the Jewelry
Guides to help marketers avoid making
jewelry claims that are unfair or
deceptive under Section 5 of the FTC
Act, 15 U.S.C. 45. Industry guides, such
as these, are administrative
interpretations of the law. Therefore,
they do not have the force of law and
are not independently enforceable. The
Commission can take action under the
FTC Act, however, if a business makes
marketing claims inconsistent with the
Guides. In any such enforcement action,
the Commission must prove that the act
or practice at issue is unfair or deceptive
in violation of Section 5 of the FTC
Act.2

To help marketers avoid unfair or
deceptive acts or practices in
connection with the sale of platinum,
the Platinum Section contains a general
statement regarding the deceptive use of
the term “platinum” (and the names of
other PGM) and provides examples of
potentially misleading and non-
violative uses of the term “platinum.”3
Specifically, Section 7(a) states:

It is unfair or deceptive to use the words
“platinum,” “iridium,” “palladium,”
“ruthenium,” “rhodium,” and “osmium,” or
any abbreviation to mark or describe all or
part of an industry product if such marking
or description misrepresents the product’s

true composition.*

Section 7(b) provides three examples of
markings or descriptions for products
containing platinum that may be
misleading.® Section 7(c) provides four
examples not considered unfair or
deceptive.

B. Procedural History

On December 15, 2004, Karat
Platinum, a jewelry manufacturer,

2The Commission is adding two new paragraphs
to Section 23.0 to clarify the scope and application
of the Jewelry Guides. This does not represent a
change in Commission law or policy.

30n April 8, 1997 (62 FR 16669), the Commission
published the current Platinum Section. The
Commission revised this section as part of its most
recent comprehensive review of the Guides.

416 CFR 23.7(a).

5 These examples provide that it may be
misleading: (1) To describe a product with less than
950 ppt pure platinum as “platinum” without
qualification; (2) to describe a product with less
than 850 ppt, but more than 500 ppt, pure platinum
as “platinum” without qualifying the representation
with a disclosure identifying the ppt of pure
platinum and the ppt of other platinum group
metals contained in the product; (3) to use the word
“platinum” or any abbreviation to mark or describe
any product that contains less than 500 ppt pure
platinum. 16 CFR 23.7(b).

requested an FTC staff opinion
regarding the application of the
Platinum Section to a new product
consisting of 585 ppt platinum and 415
ppt copper and cobalt (non-precious
metals). The request stated that the
company believed that the Platinum
Section did not prohibit marking or
describing the product as “platinum,” or
address how to mark or describe the
product other than to prohibit
misrepresentations. The staff responded
on February 2, 2005, agreeing that the
Guides did not address the marketing of
this product, and providing guidance.®

Because of the public interest in this
issue, the Commission published a
Federal Register Notice (“2005 FRN”) 7
soliciting public comment regarding
whether it should revise the Guides to
address this new product. The
Commission also sought comment
regarding whether the Guides should
address how to mark or describe non-
deceptively platinum-clad, filled,
coated, or overlay jewelry products.

Based on the 2005 FRN comments
and consumer survey evidence, the
Commission issued a Federal Register
Notice in 2008 (“2008 FRN”) soliciting
comment on a proposed amendment to
the Platinum Section to address these
issues. Prior to the close of the comment
period on May 27, 2008, the Platinum
Guild International (“PGI”) and the
Jewelers’ Vigilance Committee (“JVC”)
requested a 90-day extension. The
Commission extended the comment
period until August 25, 2008.8

C. The 2005 FRN Comments

The vast majority of the 62 responsive
comments 9 recommended that the
Commission revise the Platinum Section
to include guidance for platinum/base
metal alloy jewelry. These commenters
further recommended that the
Commission provide that marking or
describing platinum/base metal alloy
jewelry as “platinum” is deceptive. The

6 The request for a staff opinion and the staff’s
response to that request are located at http://
www.ftc.gov/os/statutes/jewelry/letters/
karatplatinum.pdf and http://www.ftc.gov/os/
statutes/jewelry/letters/karatplatinum002.pdf,
respectively. The staff letter stated that “this alloy
[is] sufficiently different in composition from
products consisting of platinum and other PGM as
to require clear and conspicuous disclosure of the
differences.” The staff letter also explained that it
did not appear “that simple stamping of the
jewelry’s content (e.g., 585 Plat., 0 PGM) would be
sufficient to alert consumers to the differences
between the Karat Platinum alloy and platinum
products containing other PGM.”

770 FR 38834 (July 6, 2005).

873 FR 22848 (Apr. 28, 2008).

9The Commission’s summary and analysis of the
2005 FRN comments is detailed in the 2008 FRN,
73 FR 10190 (Feb. 26, 2008). The 62 comments to
the 2005 FRN are posted at: http://www.ftc.gov/os/
comments/jewelryplatinum/index.shtm.

commenters asserted that platinum
jewelry has always been produced as
nearly pure or combined with other
PGM (hereafter “platinum/PGM”),10 and
that platinum/base metal alloys do not
share the same characteristics as these
products.t! Karat Platinum disagreed
that the use of the term “platinum” to
describe platinum/base metal alloys is
deceptive.

The 2005 record included consumer
perception studies and product testing.
PGI submitted a study it commissioned
from Dr. Thomas J. Maronick, (“2005
Platinum Awareness Study”),'2 a 2003
marketing survey conducted by Hall &
Partners,'? and two tests evaluating
platinum/base metal alloys.1# The 2005
Platinum Awareness Study found that
39.5% of consumers believe that
products marked or described as
“platinum” are pure or nearly pure and
that certain qualities or attributes
typically associated with platinum are
important to a substantial number of
consumers.® The study also found that
a majority of consumers would not
expect platinum/base metal alloys
containing more than 40% base metal to
be called “platinum” if they do not
possess the attributes present in higher
purity platinum or platinum/other PGM
products.1® In addition, the study
showed that the majority of consumers
do not fully understand numeric jewelry
markings, particularly those using
chemical abbreviations, such as 585 Pt./
415 Co.Cu. The PGI product tests
indicated that certain platinum/base
metal alloys are inferior to higher purity
platinum jewelry in terms of wear and
oxidation resistance, as well as weight
loss, and that they cannot be resized
using certain procedures.!” Karat
Platinum submitted a test of its alloy
which suggested that the alloy is
superior or equivalent to higher purity
platinum jewelry in several respects, but

10 Gurrently the Guides specifically address the
marketing of products containing: (1) At least 85%
platinum; or (2) at least 50% and less than 85%
platinum, and at least 95% total PGM.

11 See, e.g., JVC Comment 2005 at 4, 7-8; PGI
Comment 2005 at 16-19.

12 PGI Comment 2005, Attachment A. The
Maronick st